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XXIX To XXXVI, Inclusive 

XXIX. There has been no violation by Respondent 
of the Civil Aeronautics Act or any violation of any 
lawful regulation authorized by said Act. The regula¬ 
tion here sought by the examiner to be invoked is not 
authorized by, or in accord with the Civil Aeronautics 
Act, but is contrary thereto and hence not applicable in 
the instant case. 

XXX. The regulations here attempted to be applied 
to Respondent, promulgated and intended for applica¬ 
tion in interstate operations are not applicable to Re¬ 
spondent because the facts of record show that the ex¬ 
aminer is attempting to apply them to the Respondent’s 
overseas operation between points in Alaska and points 
in the continental United States. 

XXXI. The recommendations made by the examiner 
are based upon evidence that should not have been ad¬ 
mitted in this case, are unsupported by any proper 
evidence, are without basis in fact or authority of law, 
are contrary to the applicable law and contrary to the 
evidence in this case. Likewise, said recommendations 
are based upon erroneous and illegal conclusions 
reached by the examiner. 

XXXII. * * • Exception is taken to the following 
findings of the examiner as appear on page 4 of his 
report: 

“ * * • Whether or not Respondent should re¬ 

ceive notice or has received notice, the standards set 
forth by the Board in Section 291 require that the 
violations must be knowing and willful before the 
Letter of Registration may be revoked. Section 9(b) 
of the Administrative Procedure Act does not require 
prior written notice before revocation of a 
724 license where willful violations are established. 

This, if grounds for revocation of Respond¬ 
ent’s Letter of Registration exist, by the terms of 
Section 9(b) of the Administrative Procedure Act, no 
notice, written or otherwise, would be required.” 
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XXXIII. Section 291 of the economic regulations is 
not only contrary to the Civil Aeronautics Act but is 
likewise contrary to Section 9 of the Administrative 
Procedure Act in that the said regulations do not re¬ 
quire (and Respondent was not given) the notice pre¬ 
scribed by said Section 9 of the Administrative Pro¬ 
cedure Act. 

XXXIV. Exception is taken to the paragraph at the 
top of page 7 of the examiner’s report, relating to Re¬ 
spondent’s alleged radio advertising for services to 
Seattle on flights terminating at Paine Field as not 
taking into consideration the established practice of the 
non-scheduled industry. Radio advertising must of 
necessity be to points generally known by the public 
which in this instance was to Seattle, the “Gatewav to 
Alaska.” # # * 

XXXV. Exception is taken to the report of the ex¬ 
aminer in revoking and applying a misinterpretation 
of Part 291 of the economic regulations relating to regu¬ 
larity and frequency of flights. * * • 

XXXVI. Exception is taken to all of the findings 
made by the examiner as they arc not supported by 
substantial evidence. • • • 

The decision to be made by the Board in this proceeding 
will have far-reaching and vitally important consequences 
since the principal issues involved have not been argued to 
date before the Board, and the area of operations is not only 
commercially significant to the welfare of this country but 
is of paramount importance to our National Defense. 

As the Board knows from its many joint activities with 
other Federal Agencies, the Government is making, and will 
continue to make for many years to come, vast expenditures 
in developing military bases, natural resources, industries, 
and the resettlement of populations in Alaska. At present, 
aircraft are the principal form of transportation of persons 
and property between the States and Alaska. As recognized 
by the Board in Alaska Cargo Investigation , Docket No. 
3286, (March 9, 1948), the Larne Irregular Carriers have 
performed, and are performing, a disproportionately 
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greater amount of the air transportation. In fact, they 
could well be described as the Alaska “Airlift”. 

In the Alaska Cargo Investigation, supra, the Board insti¬ 
tuted proceedings for the very purpose of determining how 
much additional scheduled airline service is required to ful¬ 
fill the needs of Alaska. It must be assumed that in ordering 
this investigation, the Board recognizes that the present 
scheduled operations do not adequately serve the needs of 
Alaska. 

725 It is believed that the investigation will disclose to 
the satisfaction of the Board that, because of unique 
economic and climatical conditions, it will always be desir¬ 
able from the point of view of the Government’s and the 
public’s best interests that large irregular carriers continue 
to perform a substantial part of the air transportation to 
Alaska, irrespective of the status of irregular carriers oper¬ 
ating between points in the States. 

But regardless of the outcome of said investigation, Air 
Transport Associates, Inc., respectfully emphasizes that if 
the Board by cease and desist orders, or otherwise, should 
today abruptly curtail operations by irregular carriers serv¬ 
ing Alaska, economic chaos would inevitably and immedi¬ 
ately result, and the National Defense would be imperiled. 
The public interest therefore dictates that in applying the 
“regularity” and “frequency” provisions of Part 291 of 
the Economic Regulations to Air Transport Associates, Inc., 
the Board should construe the Regulations in the light of 
existing conditions, giving realistic effect to the greater rela¬ 
tive needs of Alaska for irregular carrier service as com¬ 
pared with those of the States. 

As the Court held in the case of American Airlines, Inc. v. 
Standard Air Lines, Inc. (U. S. District Ct. for the Southern 
District of New York, Civil No. 47-272), decided October 5, 
1948 (80 F. Supp. 135): 

“What constitutes the operation of air flights ‘regu¬ 
larly or with a reasonable degree of regularity’, and 
what constitutes service ‘of such infrequency as to pre¬ 
clude an implication of a uniform pattern or normal 
consistency of operation’ is not defined in the Economic 
Regulation or the Act; the definition was wiselv left 
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flexible because, as the Regulation and the Explanatory 
Statement promulgated by the Board in connection 
therewith show, what would constitute ‘regularity’ or 
‘a uniform pattern of normal consistency of operation’ 
might vary with time, glace, nature of the flights and 
other circumstances. Irrespective of the simplicity or 
complexity of the question in this particular case, it is 
evident that the question is of a kind that can be a highly 
technical one, calling for expert knowledge of the indus¬ 
try, and that the Board, which phrased and promulgated 
the Regulation, and with which operational reports of 
irregular carriers are regularly filed, 

‘so that it may maintain adequate supervision . . . 
with respect to exempted operations,’ 

is much better equipped and qualified to determine it 
than the Court could possibly be.” (Emphasis added.) 

This quotation is not considered to be merely dictum. The 
question presented was whether the court issue an injunc¬ 
tion to prevent alleged regular operation by a large 
726 irregular air carrier holding a Letter of Registration 
under Part 291. The court denied the injunction on 
the grounds that Part 291 must be construed not as an ab¬ 
stract proposition but that all of the circumstances under 
which the carrier operated must be considered and that the 
Board in the first instance is the proper body to do so. It 
represents the considered opinion of the distcirt court in a 
proceeding of this kind. 

In connection with the Court’s statement in the case of 
American Airlines v. Standard Air Lines, supra, that the 
definition of section 292.1 (now Part 291) “was wisely left 
flexible”, it is noted that there is nothing whatsoever in the 
express wording of the section which specifically limits the 
number of flights made by a Large Irregular Carrier in any 
particular week or consecutive weeks. 

The Board stated in the Standard Air Lines decision, 
Docket No. 3430 (Oct. 13, 1948) that section 292.1 “was 
■intended to permit and authorize irregular services to com¬ 
plement regular scheduled services’ \ It is evident from this 
decision that when the regular scheduled service is inade- 
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quate to serve the public’s requirements, the amount of 
irregular service must necessarily be enlarged to comple¬ 
ment the scheduled service to the point where the public re¬ 
quirements will be fulfilled. Therefore, it is entirely con¬ 
sistent for the Board to now hold that the specific limitations 
on the number of flights and the time intervals between them 
enunciated in prior Board decisions such as Trans-Carib¬ 
bean Air Cargo case, Docket Xo. 2593, are not in point and 
are not to be followed in this proceeding involving a carrier 
based in Alaska and operating only between the United 
States and Alaska. 

Meanwhile, the public interest urgently requires that the 
present operations of Air Transport Associates, Inc., not 
be reduced. 

During this interim period, the scheduled airlines have no 
just cause to complain if Air Transport Associates, Inc., is 
permitted to help satisfy the public’s urgent needs w’hile the 
Board is conducting its investigation in the United States- 
Alaska Service Case, Docket Xo. 3286 et al., on the amount 
of increased service the scheduled airlines should be re¬ 
quired to perform in order to fulfill these needs. 

727 The Trans-Marine Airlines , Inc. Investigation , 
Docket Xo. 1967, often cited by the Board’s Enforce¬ 
ment Attorneys as precluding consideration of the public 
need for air transportation in considering whether an 
irregular carrier is complying with Part 291, is not in point 
in so far as this proceeding is concerned. 

In the Trans-Marine proceeding war-time restrictions 
prevented a scheduled ariline from supplying the service 
required by the public. At the time of the Board’s opinion 
these restrictions had practically all been removed, and 
it was safe to assume that the necessary service would be 
satisfactorily furnished by the scheduled carrier shortly. 
Furthermore, the flights of Trans-Marine occurred every 
day in the week for consecutive weeks without interruption 
except for bad weather, and were clearly scheduled flights 
in every conceivable sense of the word, including improper 
advertising in newspapers. As is demonstrated by the 
calendars of flights accompanying this brief, Respondent’s 
operations cannot possibly be placed in the same category. 

Therefore, it is respectfully submitted that the urgent 
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public need for the irregular service being performed by 
Respondent, is a proper and most important factor to be 
considered bv the Board in rendering its decision in this 
proceeding. 

In the Standard Airlines Case, supra, the Board stated in 
denying to certain irregular carriers the right to engage in 
scheduled coach service: 

“The Legislative history of section 416 (b) of the 
Act indicates that its primary purpose is to provide 
for relief for the irregular and sporadic operations of 
the so-called fixed base operators and for the carriers 
engaging in unusual or limited operations.” (Italics 
added.) 

In a footnote to this quotation the Board added: 

“The circumstances here differ in this respect from 
those which were present when Section 292.5 of the 
Board’s Regulations was adopted granting exemption 
authoritv to Xoneertificated Cargo Carriers for the 
conduct of scheduled cargo operations. In the case of 
Section 292.5 a hearing upon applications for certifi¬ 
cates of public convenience and necessity for cargo 
service had already been held and, along with other 
reports and data, the record in that case (The Air 
Freight Case, Docket Xo. S10 et al.) was available 
to the Board. Moreover, the carriage of property in 
aircraft specially adapted or used solely for that pur¬ 
pose by companies devoting all or a major portion of 
their efforts to the solicitation and carriage of property 
constituted a new and developing business which was 
and is of the greatest importance from the view- 
728 point of the public interest, and which was in 
danger of being terminated or curtailed because 
of financial difficulties. The circumstances in the pres¬ 
ent ease are far less compelling and unusual.” 

This opinion clearly indicates that in construing the effect 
of any exemptions granted pursuant to the provisions of 
section 416 (b), “unusual operations” are compelling and 
important factors to be considered. One of the unusual 
conditions existing in the northwest area is that most of 
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the United States-Anchorage traffic passes through the 
Seattle gateway, and transportation must of necessity be 
so advertised. 

In concluding that the Paine Field, Everett, flights should 
be considered as essentially being Seattle flights, the 
Examiner apparently put some weight on the fact that 
Respondent, in its radio advertising, offered flights from 
and to Seattle when, in fact, certain of the flights advertised 
actually terminated and discharged traffic at Paine Field. 
If the Board will examine the facts realistically, how’ever, it 
will surely see that in advertising its flights by radio, in 
which medium time is at a premium, the carrier must word 
its advertising “spots” in such a way that the listening 
public will be apprised of the general direction of its adver¬ 
tised air travel in the minimum number of words. In this 
case, Seattle is a place generally known to the public as the 
“Gateway to Alaska.” Consider the effect upon the radio 
listener if he heard a flight from or to Everett being ad¬ 
vertised—certainly the advertising carrier would not get 
its advertising dollar’s worth from this announcement for 
the general public surely is not familiar -with the location 
of Everett. It is the established practice of the non- 
scheduled industry in advertising by radio to state the 
general direction of travel rather than specific points. 

A further reason for this difference between point of 
destination as advertised by radio and the actual flight 
destination is that destination can be determined only a 
very short time before the loading of the flight in the non- 
scheduled industry, and the radio “spots” are often writ¬ 
ten and announced several days in advance of flight. 

As shown in Enforcement Attorney’s Exhibit X3, the 
Examiner states: 

“It is apparent that Everett is used almost synonym¬ 
ously with Seattle.” (Italics supplied.) 

729 A mere reading of the dictionary definition of 
the word “synonym” shows the fallacy of this con¬ 
clusion of the Examiner. To construe this flat statement of 
fact of the amount of the fare to Everett and the amount of 
the fare to Seattle as using these two cities “almost synon- 
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vmously” is to impart a construction and conclusion upon 
the statement unsupported by the evidence. 

This language certainly does not use “Everett” synonym¬ 
ously with “Seattle.” The inference of the Examiner that 
the above quoted statement uses the words “Everett” and 
“Seattle” even “almost” synonymously is clearly wrong 
and not supported by substantial evidence. We respectfully 
submit that this is no more using the words “Everett” 
and “Seattle” synonymously than the words “Everett” 
and “Chicago” are used synonymously, if the announce¬ 
ment stated, “The fare to Everett is $60, and the fare to 
Chicago is $150.” By no stretch of the imagination would 
one urge in this statement that “Seattle” and “Chicago” 
are used even “almost synonymously.” 

There is no ceiling on the amount of traffic that can be 
accommodated by the development of Alaska. Likewise, 
there are no limits to the benefits to National Defense due 
to the improvement of air transportation to Alaska. With 
reference to the issues in the hearing, General Twining, then 
Commanding General, Alaska Command, stated with em¬ 
phasis (Tr. 490, U. S. Alaska Service Case): 

“The development of commercial air lines in peace¬ 
time will develop the facilities that will be required in 
war. Naturallv we would like to see as manv air routes 

•» w 

from Alaska back to the United States as you can 
possibly support in peacetime. Maybe there can’t be 
many. I don’t know, but that is what we would like 
to see. Then, when the emergency comes, that thing 
will be available for the defense and to get the stuff 
in here. It is going to be a great air lift in the initial 
phase of any war, I am sure.” 

The fact that the Alaska Cargo Investigation was con¬ 
templated presumes improvement in existing scheduled 
service is required. It is hereby contended that the most 
economical means of improving this service is to permit this 
non-certificated carrier to continue performing the “dispro¬ 
portionate” amount of air transportation indicated in the 
Alaska Cargo Investigation (Order No. E-1278). 

The revenue derived from freight operations, which is 
peculiar to Alaska, is 50% or less the revenue from trans- 
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porting passengers. Therefore, a carrier carrying freight, 
in order to realize the same net income, must have 
730 much more than twice as many trips as a comparable 
passenger carrier engaged in interstate operations. 

Air Transport Associates, Inc. operates under a tariff of 
$60.00 for passenger transportation to Anchorage and 15c 
a pound for freight—which is primarily perishable foods 
that reach almost every Anchorage table. Air Transport 
Associates, Inc. cargo rates are therefore a part of the 
cost of living in Anchorage. At the average figure of 200 
pounds per passenger, including free baggage allowance, 
Air Transport Associates, Inc. receives 30^ per pound for 
passengers—comparable to the lowest aircoach rates in 
interstate operations. 

To continue to provide low cost cargo service with con¬ 
siderably less revenue per plane load than comparable 
interstate operations with passengers only, Air Transport 
Associates, Inc. must have higher utilization of equipment 
and a greater number of trips. The time, the place, and 
the circumstances, therefore, demand a more liberal concep¬ 
tion of permitted operations to Alaska than within the 
continental United States. 

When the Alaska Service Case was heard, Pan American 
indicated as many as 25 non-scheduled carriers served 
Alaska. Now Air Transport Associates, Inc. performs the 
greater part of all non-scheduled service to Alaska. To 
perform the same complementary service as was formerly 
provided by a number of carriers necessarily increases the 
number of trips. Nevertheless, no scheduling or regularity 
has occurred and Air Transport Associates, Inc. has never 
held out, as the evidence will indicate, any but a non- 
scheduled service. 

The Board has already recognized the justice of different 
criteria for non-scheduled service to Alaska in the Opinion 
of May 25, 1950: 

“In the matter of the applications for individual 
exemptions filed by Large Irregular Carriers pursuant 
to Section 291.16 of the Board’s Economic Regulations 
and section 416(b) of the Civil Aeronautics Act of 
1938, as amended. 
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“Although some Large Irregular Carriers have con¬ 
centrated their flights between Seattle, Wash., and 
Anchorage or Fairbanks, Alaska, and imposition of the 
three flight limitation upon service between these 
points might be justified, we believe that conditions 
peculiar to the Territory of Alaska would make such 
a limitation unduly restrictive. We will therefore per¬ 
mit any carrier granted an exemption to operate over 
the U. S. Alaska segment to conduct their operations 
in accordance with the eight flights limitation.” 

731 This indicates a permitted operation to Alaska of 
2% times the number of trips to points in the conti¬ 
nental United States. (8 trips to Anchorage and 8 trips to 
Fairbanks as compared to 3 trips between heavy traffic 
points in the states.) If. likewise, in enforcement 'proceed¬ 
ings, the Board toil permit 2% times the “frequency and 
regularity'’ permitted in the states, then the services of 
Air Transport Associates, Inc. cannot be declared to be 
other than infrequent and irregular. (It must be made 
clear at this point that the S trip limitation does not apply 
to the subject operations of Air Transport Associates, but 
is an opinion upon which Draft Release 43A was based—a 
proposed regulation which has not been adopted and may 
never be adopted.) 

One of the sound principles of air transportation regula¬ 
tions is that if a service will seriously impair or in any way 
disrupt the economic position of another carrier it will not 
be authorized. 1 Using the Board’s own words, this policy 
was stated as: 

“* * * There is an important national interest in 

encouraging each carrier, whether large or small, so 
to develop and operate its system as to make it 
financially self-sustaining and to place it in a position 
to render the best possible service to the over-all terri¬ 
tory which it serves. The Board shall plan and act to 
that end.” 


1 Denver—Los Angeles Service, 6 C. A. B. 199, 210-211 
(1944). 
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There is no reason for not adhering in the instant case to 
the principle which previously has been so consistently 
followed. 2 

At the time of the passage of the Civil Aeronautics Act, 
there were no large irregular carriers and the air transpor¬ 
tation needs did not approximate the present requirements 
demanded by expanding commerce and the National De¬ 
fense. The regulations then promulgated for interstate 
operations have not been amended in keeping with the times. 
They were never originally intended to cover operations 
between points in Alaska and points in the continental 
United States nor were the economic conditions now 
prevalent existing or even anticipated when the Civil Aero¬ 
nautics Act was enacted. It was for that reason that Con¬ 
gress enacted Section 416 of the Civil Aeronautics Act and 
permitted the exemption of carriers not engaged in 
732 scheduled air transportation. 

In an attempt to carry out the intention of Con¬ 
gress, Part 291 of the Economic Regulations was promul¬ 
gated. This regulation, however, does not carry out the 
intent of Congress insofar as the Board has sought to apply 
it to this respondent. It likewise does not adhere to the 
long-established American policy to encourage small busi¬ 
ness enterprises. As late as January 5, 1949 the President 
of the United States, in delivering the State of the Union 
message to the Congress, reiterated this policy by stating: 

“If our free enterprise economy is to be strong and 
healthy, we must reinvigorate the forces of competition. 
"We must assure small business the freedom and oppor¬ 
tunity to grow and prosper. To this purpose, we should 
strengthen our antitrust laws by closing those loop¬ 
holes that permit monopolistic mergers and consoli¬ 
dation.” 

The growth of communities has likewise been for ages 
associated with the pioneering vision of small business 
enterprises. In the instant case Air Transport Associates, 
Inc., has grown with the community which it has dedicated 


2 Denver—Kansas City Service, 4 C. A. B. 1 (1942). 



618 


itself to serve. An award to this carrier would be merely 
perpetuating the service the people of Alaska accepted as 
necessary for their existence. The testimony of local busi¬ 
ness enterprises and public officials 3 in the area to which 
Respondent has been furnishing air transportation for an 
extended period is conclusive that Respondent is the logical 
one to be permitted to continue to render efficient and 
economical service. 

Exemptions are presumably granted based upon a find¬ 
ing of public interest. When these exemptions are granted, 
a substantial right is thereby conferred the carrier, based 
upon the statute. The effect of the regulation in Part 291 is 
to take away from a carrier, that has been granted an ex¬ 
emption, a right which the law confers upon him. Part 291 
of Economic Regulations does not carry out the basis of the 
exemption which is on the type of operation, and seeks to 
regulate such a carrier upon the quantity of operation. It 
stifles competition, discourages development of an air trans¬ 
port system, and by its own terms establishes a destructive, 
competitive practice contrary to Section 402(c). Cer- 
733 tainly when, as here, by the very terms of Part 291, 
Economic Regulations, a carrier is precluded from 
operating at a profit, such Regulation contravenes the pro¬ 
vision of statute requiring the Board to “encourage the 
development of civil aeronautics” as prescribed by 402(f) 
and does not “promote its development” as prescribed in 
402(e). 

Regulation 291 is contrarv to statute in that it seeks to 
regulate on a basis which contravenes the express manda¬ 
tory provisions of law which are quoted below and under¬ 
scored. It attempts to regulate irregular carriers, not on 
the basis of regularity, but on the basis of quantity of 
business. 

49 U. S. C. A. 402 provides: 

“402. Declaration of policy 

In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the 


3 See Exhibits 1, 2, and 3, attached hereto and made a part 
hereof. 
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following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity— 

“ (a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transporta¬ 
tion, and to improve the relations between, and coordi¬ 
nate transportation by, air carriers. 

“(c) The promotion of adequate, economical and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations , undue preferences or 
advantages , or unfair or destructive competitive prac¬ 
tices; 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
adapted to the needs of the foreign or domestic com¬ 
merce of the United States, of the Postal Service, and 
of the national defense; 

“(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

“(f) The encouragement and development of civil 
aeronautics.” 

49 U. S. C. A. 496 (b) (1) provides: 

“The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) 
of this subsection) exempt from the requirements of 
this subchapter or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed 
thereunder, any air carrier or class of air carriers, if 
it finds that the enforcement of this subchapter or such 
provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited 
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extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers 
and is not in the public interest.” 

734 The term “in the public interest” in Section 496(b) 
(1) as above quoted, prescribed “the public interest” 
as a yardstick in determining exemption and the term “in the 
public interest” is defined by the mandatory provision of 
49 U. S. C. A. 402, as quoted above. 

Part 291 of the Economic Regulations amounts to an “un¬ 
just discrimination” as set forth in 49 U. S. C. A. 403(c) 
because it provides for regulation of the larger irregular 
air carriers solely because of the quantity of service per¬ 
formed and business developed by them. All other types 
of air carriers are regulated as to the type of service they 
perform, wtihout regard to the quantity of such service. 
This regulation contravenes the underlined portion of 49 
U. S. C. A. 402 quoted above, and is inconsistent with the 
provisions of the statute, and, therefore, illegal and void, 
so far as the regulation attempts to regulate the quantity 
of service performed by irregular carriers. 

The Board, in fact, was charged under Section 416(a) to 
establish types or groups of air carriers and to regulate 
them as to types or groups and instead regulated Respond¬ 
ent according to the quantity of service it performed. 

The permissive authority that the Board was bound to 
invoke if it was to carry out the mandatory provisions of 
Section 2 just quoted, is the provision of 4i.6(b) (49 U. S. 
C. A. 496) under which Part 291 was adopted: 

“The authority * * # may exempt * * * any 
air carrier * * * if it finds that the enforcement of 

this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue 
burden on such air carrier or class of air carriers by 
reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of such air carrier or 
class of air carriers and is not in the public interest.” 

Note the last phrase “in the public interest”. This 
phrase definitely ties the permissive authority of 416(b) to 
be guided by the mandatory requirement of Section 2 which 
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explains in detail what the public interest is. By this line 
of reasoning, the Civil Aeronautics Board is remiss in not 
exempting Air Transport Associates, Inc., because Air 
Transport Associates, Inc. is an economical and efficient car¬ 
rier with reasonable charges which Section 2 declares to be 
in the public interest and the Civil Aeronautics Board did 
not use its permissive authority under Section 416(b) to 
preserve the public interest. Therefore, the Board itself 
is in violation of the Act by adopting and enforcing a regu¬ 
lation which subverts the mandatory requirements of Sec¬ 
tion 2. 

735 Part 291 of the Economic Regulations is discrimi¬ 
natory because under 416(a) of the Act, permissive 
authority is given to the Board to establish groups or types 
of air carriers for administrative purposes but no authority 
has been given the Board to regulate a carrier almost solely 
by the quantity of service or competition that it provides. 
Quantity of trips alone would generate sufficient frequency 
between a given two points as to constitute the frequency 
and regularity which would make a given carrier illegal. 
Regulation 291 is discriminatory in that all other classes of 
air carriers recognized by the Board, i.e. certificated sched¬ 
uled air carriers, Alaskan air carriers, certificated and non- 
certificated cargo carriers, and air freight forwarders, are 
regulated as to the type of service they perform and they 
can never be attacked and declared illegal solely because of 
quantity of service performed. 

Part 291 of the Economic Regulations constitutes the 
taking of property without just compensation and without 
due process of law because the regulations and the interpre¬ 
tations thereof, made by the Board in this case, deprive Air 
Transport Associates, Inc., of a going business through 
alleged inability to operate in compliance with such regula¬ 
tions. 

Further, the action contemplated in this case is contrary 
to the Administrative Procedure Act and if carried out as 
contemplated will amount to the violation of the provisions 
of such Act. 

The Board cannot stand on the technicality that when 
Part 291 of the Economic Regulations, or its earlier number, 
Section 292.1, was promulgated, the parties affected were 
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given due notice and hearing in 1938. For, had Air Trans¬ 
port Associates, Inc., or other non-scheduled carriers oper¬ 
ating large transport equipment been in existence in 1938, 
they would most certainly and most vehemently have op¬ 
posed such a regulation to apply to the entirely different 
type of operation engaged in by these carriers. Therefore, 
proper notice and hearing was in fact not given to the 
parties affected. The fact that later revisions of Part 291 of 
the Economic Regulations were adopted after notice to the 
industry is not sufficient to meet the requirements of the 
Administrative Procedure Act. For all such later revisions 
were made within the straight-jacket type of regulation 
adopted originally in 193S. Xo consideration at any 
736 time was given to the actual nature of the services 
performed by carriers of the type or group as Air 
Transport Associates’ operations. 

While the original Section 292.1 of the Economic Regula¬ 
tions gave consideration to the operations of the small fixed- 
base carrier and therefore might be valid today to cover 
such operations, it is a violation of the Administrative 
Procedure Act and unjust and unreasonable to force a large 
scale, demand type, low-cost second class air coach and 
cargo service using large transport-type equipment not con¬ 
templated in 1938 when the Civil Aeronautics Act was 
passed to be regulated under Part 291. 

It is urged therefore that for the Civil Aeronautics Board 
to comply with the Administrative Procedure Act, it should 
at this time institute an investigation into the type or classi¬ 
fication of air carriers existing in fact, and after determin¬ 
ing the nature of the services performed, and after deter¬ 
mining that it is in the public interest to continue such serv¬ 
ices, to promulgate and adopt a regulation regulating Air 
Transport Associates, Inc. and similar air carriers accord¬ 
ing to their type, group, or classification. It is manifestly 
unreasonable and severely unjust and beyond the authority 
of the Civil Aeronautics Board under the Act to regulate 
Respondent into extinction, without giving consideration to 
the nature of the services performed. 

Respondent has invested considerable money in its oper¬ 
ations. The order of the Civil Aeronautics Board, if made 
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final, will prevent Respondent from engaging in its air ac¬ 
tivities. 

Respondent has a substantial interest in the order within 
the meaning of Sec. 1006 of the Civil Aeronautics Act and 
will be adversely affected within the meaning of Sec. 10 of 
the Administrative Procedure Act if the order is allowed to 
become effective because the order will, by its terms, revoke 
Respondent’s operating authority, deprive it of its right to 
do business, result in the financial loss of the investment 
which it has in its business, and outlaw a useful air service. 
All of this is contrary to the public interest as provided in 
the Civil Aeronautics Act. 

If the Board adopts the findings as proposed by the Ex¬ 
aminer, such findings will be invalid as a matter of law and 

should be set aside in accordance with Sec. 10(e) of 
737 the Administrative Procedure Act because 

(a) the order is arbitrary, capricious, and an abuse 
of discretion and otherwise not in accordance with the 
law; 

(b) it is contrary to constitutional right, privilege 
and immunity; 

(c) it is in excess of statutory jurisdiction, authority 
and limitations and short of statutory rights; and 

(d) fails to observe the procedural requirement of 
law under Section 10(e) of the Administrative Proce¬ 
dure Act and 1006 of the Civil Aeronautics Act. 

Administrative rules and regulations, to be valid, must be 
within the authority conferred upon the administrative 
agency. The statute which is being administered may not 
be altered or added to by the exercise of a power to make 
regulations thereunder. Departmental regulations may 
only regulate the mode of proceeding to carry into effect 
what Congress has enacted. See Morill v. Jones, 106 U. S. 
466, 27 L. ed. 267, 1 S. Ct. 423; United States v. Eaton, 144 
U. S. 677,36 L. ed. 591,12 S. Ct. 764. Annotation: 35 A.L.R. 
814 (administration of soldiers’ bonus law). See also Miller 
v. United States, 294 U. S. 435, 79 L. ed. 977, 55 S. Ct. 440, 
rehearing den. in 294 U. S. 734, 79 L. ed. 1262, 55 S. Ct. 635; 
Campbell v. Galeno Chemical Co., 281 U. S. 599, 74 L. ed. 
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1063, 50 S. Ct. 412; United States v. Antikarrmia Chemical 
Co., 231 U. S. 654, 58 L. ed. 419, 34 S. Ct. 222, Ann. Cas. 
1915A 49; United States v. George, 228 U. S. 14, 57 L. ed. 
712, 33 S. Ct. 222; and United States v. 200 Barrels of 
Whiskey, 95 U. S. 571, 24 L. ed. 491. 

Regulations are valid only as subordinate rules and when 
found to be within the framework of the policy which the 
legislature has sufficiently defined. See Panama Refining 
Co. v. Ryam, 293 U. S. 388, 79 L. ed. 446, 55 S. Ct. 241; 
Wichita R. & Light Co. v. Public Utilities Commission, 260 
U. S. 48, 67 L. ed. 124, 43 S. Ct. 51. It is a wholesome and 
necessary principle that an administrative agency must 
pursue the procedure and rules enjoined upon it by the 
statute creating it, and show a substantial compliance there¬ 
with, to give validity to its action. See Panama Refining 
Co. v. Ryam, supra. Administrative regulations which 
738 go beyond what the legislature has authorized have 
been said to be void and may be disregarded. See 
Utah Power <£ Light Co. v. United States, 243 U. S. 389, 61 
L. ed. 791,37 S. Ct. 387; Illinois C. R. Co. v. McKendree, 203 
C. S. 514, 51 L. ed. 298, 27 S. Ct. 153. A regulation which 
does not carry out the intent of the legislature as expressed 
in the statute being administered, but which operates to 
create a rule out of harmony with the statute, is a nullity. 
Manhattan General Equipment Co. v. Commissioner of In¬ 
ternal Revenue, 297 U. S. 129, 80 L. ed. 528, 56 S. Ct. 397, 
rehearing den. 297 U. S. 728, 80 L. ed. 1010, 56 S. Ct. 587. 


Conclusion 

This action should be dismissed for the reason that re¬ 
spondent did not receive, prior to the institution of these 
proceedings, notice from the Civil Aeronautics Board in 
writing, and was not accorded opportunity to demonstrate 
or achieve compliance as prescribed by section 9(b) of the 
Administrative Procedure Act, the evidence of record in this 
case showing no “wilfulness” as defined in that Act. The 
recommendation of the Examiner that Respondent’s letter 
of registration be revoked, if approved by the Board, would 
therefore clearly be contrary to section 9(b) of the Admin¬ 
istrative Procedure Act. The Examiner’s report implies 
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that because Regulation 291 does not require, as does section 
9(b) of the Administrative Procedure Act, written notice 
from the agency prior to the institution of agency proceed¬ 
ings, then such written notice is not a prerequisite before 
Respondent’s letter of registration may be revoked. Re¬ 
spondent maintains, however, that this regulation (291.20) 
purporting to authorize the revocation of Respondent’s let¬ 
ter of registration without written notice prior to the insti¬ 
tution of the proceedings is contrary to law, invalid, and 
ineffective as will be any action taken by the Board in re¬ 
voking Respondent’s letter of registration should the Board 
follow that part of the Examiner’s report. The Examiner’s 
conclusion as set forth at the top of page 19 of his report 
that 


“. . . anything less than revocation of the existing 
authority of the carrier will be unsuccessful in obtaining 
compliance by this carrier with the provisions of the 
Civil Aeronautics Act and the rules and regulations 
issued thereunder * * # ” 

739 will obtain compliance by Respondent is illogical and 
a conclusion clearly erroneous because it is obvious 
that if Respondent’s letter of registration is revoked, it will 
be in no position to comply with any rule or regulation 
issued under the Civil Aeronautics Act. Therefore, the very 
purpose of proposing sanctions upon this Respondent is 
defeated by the sanction imposed. 

Furthermore, in view of the record in this case, even if 
violations were found, the revocation of Respondent’s letter 
of registration is too drastic a penalty to impose upon Re¬ 
spondent and is unsupported by substantial evidence. 

The cases cited by the Examiner in footnote 4 on page 18 
of the Examiner’s report where a finding of “knowing and 
wilfulness” was made the penalty imposed was far less 
severe than the one here recommended. In those cases cease 
and desist orders were issued which permitted the carriers 
to remain in the air transportation business while in the 
instant case the most drastic penalty possible has been rec¬ 
ommended by the Examiner. Such a penalty which if in¬ 
voked would drive Respondent out of business is elearly not 
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warranted by the evidence in this record, is contrary to the 
letter and spirit of the Civil Aeronautics Act, is unsupported 
by substantiai evidence, and amounts to a taking of property 
without due process of law, contrary to the provisions of the 
Civil Aeronautics Act and the Fifth Amendment to the Con¬ 
stitution of the United States. 

The decision of the Board in this case is of prime import¬ 
ance to the nonscheduled air carrier industry, therefore the 
Amicus Curiae brief of the Aircoach Transport Association 
is incorporated herein by reference. 

Respondent respectfully requests that oral argument be 
granted. 

Respectfully submitted, 

Air Transport Associates, Inc., 

(S.) Warren E. Miller, 

(S.) John J. Klak, 

Attorneys for Air Transport Associates, Inc. 

February 12, 1951. 

740 Certificate of Service 

I hereby certify that I have this 12th day of February, 
1951, served the foregoing brief upon all counsel who appear 
of record in this proceeding by mailing to each of them a 
copy, properly addressed, postage prepaid. 

(S.) John J. Klak, 

1028 Connecticut Avenue, N.W., 

Washington 6 , D. C., 

Attorney for Air Transport Associates, Inc. 

741 Exhibit 1 

The following Memorial was passed unanimously by 
the Alaska Legislature on February 4, 1949, relating to 
classification of nonscheduled Carriers under the proce¬ 
dures of the Civil Aeronautics Board: 

“House Memorial No. 2 

“To the Chairman and Members of the Civil Aero¬ 
nautics Board, and the Delegate from Alaska: 
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“Your Memorialist, the Legislature of the Territory 
of Alaska, in Nineteenth regular session assembled, 
respectfully represents that: 

“Whereas, nonscheduled airlines flying to and 
within Alaska provide a vital and necessary service 
to the Territory; and, 

“Whereas, alternative means of transportation com¬ 
mon in the states, such as railroads and truck lines, 
either do not exist in Alaska, or serve only limited 
areas; and, 

“Whereas, scheduled airlines have never provided 
the type of service required in Alaska at rates which 
Alaska business and industry can afford to pay; and, 

“Whereas, Civil Aeronautics Board proposes to 
adopt a revision to Economic Regulation 292.1 gov¬ 
erning the operation of nonscheduled airlines; and, 

“Whereas, this revision, if adopted, would drive 
out of business the numerous nonscheduled carriers 
which have given faithful and necessary service to 
the people of the Territory of Alaska; and, 

“Whereas, the adoption of said revision would work 
great hardship not only upon the carriers directly 
involved but upon the entire economy of the Territory; 

“Now Therefore, your Memorialist, the Legislature 
of the Territory of Alaska, in Nineteenth regular ses¬ 
sion assembled, respectfully urges that irregular air 
carriers flying to or within Alaska be exempted from 
the proposed revision of Economic Regulation 292.1, or 
if the grant of such an exemption does not find favor 
with the Civil Aeronautics Board, that the entire gen¬ 
eral revision proposed be rejected. 

“And Your Memorialist Will Ever Pray. 

“Passed by the House, February 4, 1949. 

“Approved by the Governor, February 10, 1949.’’ 

742 The following letter was written by the Alaska 

Development Board about January 1949 to the Civil 
Aeronautics Board: 

“The Alaska Development Board, officially repre¬ 
senting Territory of Alaska, has gone on record in 
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special session here as emphatically urging that Civil 
Aeronautics Board make no revisions in economic 
regulation 292.1 which would curtail present services 
of nonscheduled air carriers operating to or within 
Alaska. 

“We cannot state too emphatically that situation in 
Alaska is unique and differs materially from situation 
existing in 4S states. Alaska does not have the recog¬ 
nized and longer established forms of transportation 
wffiich in states exist as alternative to air transport. 
Congress has never included Alaska under Federal 
Highway Act and consequently we have virtually no 
roads. Thus bus and truck transportation is virtually 
non-existent here. We likewise have no railroads 
except for the single four hundred seventy mile stretch 
of the Government owned Alaska Railroad connecting 
merely three towns. Maritime transportation has been 
a complete failure here and is subject annually to pro¬ 
longed tieups which during the last three years have 
exhibited a three months stoppage annually and other 
lesser stoppages throughout the year. Consequently 
air transportation is indispensable to the life and 
economy of Alaska. The regular certificated carriers 
have not and do not begin to take care of Alaska’s 
needs. Until sufficient service is authorized to meet 
out needs, which for the reasons stated are unique, 
Alaska is absolutely dependent upon the service now T 
provided by the nonscheduled and irregular carriers. 
It would be a crippling blow to our entire economy to 
restrict them. 

“We therefore urge the Board most emphatically: 
First, to take no steps to curtail existing air service 
to and within Alaska; Second, to look favorably upon 
expansion of such service, and Third, if present legis¬ 
lation is not adequate to permit an attitude by the 
Board favorable to continuation and expansion of 
existing services, to sponsor before present session 
of Congress appropriate amendment to Civil Aero¬ 
nautics Act to permit Alaska’s needs to be cared for. 
We further call your attention to the paramount 
strategic importance of Alaska and to the need of 
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building it up in terms of its economy and its popu¬ 
lation growth commitment to military defense. Dimin¬ 
ished air transportation will totally impede that nec¬ 
essary national objective. 

“Alaska Development Board, Governor Ernest 
Gruening, Chairman, J. A. Talbot, Fred Axford, Herb 
Hilscher, Members.” 

743 The following excerpts from the Report of TTilliam 

F. Cusick, Examiner, Civil Aeronautics Board, 
Docket No. 3286 Et Al, United States-Alaska Service Case, 
show the extent of the operations of non-certifieated car¬ 
riers from Anchorage, Alaska and the United States as 
follows: (pg. 52) 

“ * • • The city manager of Anchorage who ap¬ 
peared as a witness submitted estimates of the oper¬ 
ations conducted out of the Municipal Airport (Merrill 
Field) by the nonscheduled carriers between January 
1,1948 and October 27,1948. These estimates revealed 
that the non-certificated carriers operated during this 
period a total of 1,317 trips between Anchorage and 
the United States or an average of about 132 trips per 
month for the ten-month period. It was also esti¬ 
mated that these carriers hauled 16,516 passengers and 
6,141,000 pounds of cargo on these trips. An examina¬ 
tion of the reports filed with the Board by the large 
irregular carriers for the fiscal year 1949 lends sup¬ 
port to the above estimates in that they show that for 
the third quarter of 1948 a total of 490 flights were 
operated between the United States and Alaska and 
for the fourth quarter of 1948, 408 such flights were 
operated. The total of the flights so conducted for 
the first and second quarters of 1949 are 220 and 413, 
respectively, or a total of 1,531 flights for the fiscal year 
1949.” 

“ • • * A fair estimate of the total passengers 

carried by the irregular operators and Alaska Airlines 
between Anchorage and Seattle (including Everett) 
would indicate that in the 10 months immediately pre¬ 
ceding the hearing in this case there was a pool of 
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at least 19,000 passengers and approximately 9,000,000 
pounds of freight upon which the certificated carriers 
realized nothing.” 

744 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1896 issued to Am Transport Associates, Inc. 

Amicus Curiae Brief of Aircoach Transport Association 
to The Civil Aeronautics Board 

Sam Crammer, 

332 Woodward Building, 

Washington, D. C., 
Attorney for Aircoach 
Transport A$$ociation % Inc. 


February 12, 1951 
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752 The foregoing is a list of large irregular air car¬ 
riers who have actively prosecuted their applica¬ 
tions for individual exemptions to replace the general exemp¬ 
tion which was terminated June 20, 1949 by the Civil Aero¬ 
nautics Board. The list also includes two small irregular 
air carriers who have requested special exemptions to oper¬ 
ate large transport equipment. Its purpose is to indicate 
the status of each large irregular carrier as regards its 
exemption application or enforcement proceedings. 

Where “lack of service” is indicated as the reason for an 
exemption denial, the Board has found that the company 
filed no quarterly statistical reports to indicate service or 
operations for over a year. Where “frequency and regu¬ 
larity” is indicated as the reason for the CAB action, it 
means that the Board has found that the carrier conducted 
route operations in excess of that considered permitted by 
Regulation 291, and therefore the carrier’s exemption was 
denied because the carrier “demonstrated such a disre¬ 
gard for compliance of the Board’s regulations that it is 
not in the public interest to entrust it with authority to 
render the irregular services for which it has applied”. 

On the other hand, where the Board has found that the 
carrier “has not operated in excess of the limitations im¬ 
posed by Part 291 of the Board’s economic regulations” it 
has approved the exemption application. An examination 
of these orders granting exemptions will show four char¬ 
acteristics common to all approved carriers and their opera¬ 
tions : 

1. The transportation performed by applicants has been 
economically insignificant and applicants have in no way 
engaged in “competition to the extent necessary to assure 
the sound development of an air transportation system 
properly adapted to the needs of the foreign and domestic 
commerce of the United States, of the postal service and of 
the national defense”. 

753 2. The applicants, by the nature of their busi¬ 
nesses, are not primarily dependent upon revenues 

from air transportation to support their operations. 

3. The approved applicants can best be described as the 
type of operators that existed in 1938 when the first Regu- 
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lation 291 was enacted—fixed base local service operators 
primarily engaged in aviation maintenance service, student 
instruction, airport operation, local sight-seeing travel, crop 
dusting, aircraft rentals, or other allied aviation activities 
whereby the operator was not primarily dependent upon 
revenues from air transportation. 

4. The air carriers involved are probably engaged not 
in air transportation as defined by the Act,'but are engaged 
in air commerce, a field where the Board has authoritv to 
issue safety regulations, but not economic regulations. 

The evidence of the above compilation, therefore, indi¬ 
cates that the Board has considered only ‘‘the nature of the 
services performed ” by the fixed base operators of 1938 
both in enacting the regulation and in enforcing it. The 
evidence of the above list indicates that the “classification 
or group” (see 416a) of air carriers known as “large irregu¬ 
lar air carriers”, a classification established in 1947, was 
made without any consideration of the nature of the serv¬ 
ices performed by such air carriers. 

The Section under which non-scheduled carriers are ex¬ 
empted from the requirement of obtaining a certificate of 
public convenience and necessity is Section 416: 

“Sec. 416 (52 Stat. 1004, 49 U. S. C. 496) (a) The 
Authority may from time to time establish such just 
and reasonable classifications or groups of air carriers 
for the purposes of this title as the nature of the serv¬ 
ices performed by such air carriers shall re- 
754 quire; and such just and reasonable rules, and 
regulations, pursuant to and consistent with the 
provisions of this title, to be observed by each such class 
or group, as the Authority finds necessary in the public 
interest. 

Exemptions 

(b) (1) The Authority, from time to time and to the 
extent necessary, may (except as provided in para¬ 
graph (2) of this subsection) exempt from the require¬ 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed 
thereunder, any air carrier or class of air carriers, if 
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it finds that the enforcement of this title or such pro¬ 
vision, or such rule, regulation, term, condition, or limi¬ 
tation is or would be an undue burden on such air car¬ 
rier or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the opera¬ 
tions of such air carrier or class of air carriers and is 
not in the public interest.” 

It is believed that the evidence afforded by the above 
schedule of enforcement and exemption actions establishes 
the fact that the Civil Aeronautics Board is not regulating 
large irregular air carriers according to the limitations laid 
down by Congress in the above exemption authority. The 
Aircoach Transport Association contends that the Board in 
1938 created a “just and reasonable classification” of ir¬ 
regular air carriers because it took into account “the nature 
of the services performed by such air carriers” and enacted 
Regulation 291 as “just and reasonable rules and regula¬ 
tions” to be observed bv such a class of air carriers. 

However, when the Board adopted Regulation 291 to regu¬ 
late an entirely new and different classification of air car¬ 
riers, to wit: “Large Irregular Air Carriers”, a classifica¬ 
tion of air carriers which depends upon revenues from air 
transportation for all of its income, and which by nature of 
the large equipment used must necessarily gravitate to route 
operations, then the Board sought to regulate a classifica¬ 
tion or group of air carriers without considering “the na¬ 
ture of the services performed” as required by law. Also, 
the classification adopted was not “just and reasonable” 
because it considered the classification of carriers as just 
another category of irregular air carriers for which 
755 regulations had been established. The above sched¬ 
ule shows the classification to be unjust and unrea¬ 
sonable under the law because the Board has failed to ap¬ 
prove even one “legal” carrier under the classification 
which derives the greater part of its revenues from air trans¬ 
portation. Even if the approved operators were engaged 
in air transportation under the Civil Aeronautics Act’s defi¬ 
nition (which is not conceded—see Appendix A), the sched¬ 
ule shows that only eight-tenths of one percent of the total 
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air transportation in the year ended June 30, 1950, was car¬ 
ried by approved operators! 

Again, the rules and regulations adopted for large ir¬ 
regular air carriers are unjust and unreasonable under the 
law because the Board has found that no carrier has been 
able to pursue air transportation under such rules and regu¬ 
lations without “violations”. In addition, such rules and 
regulations have never been found to be “necessary in the 
public interest”. 

Had the Board considered the “public interest” it would 
have found it mandatory under the law (Sec. 2 of the Act) 
that it “shall consider the following, among other things, as 
being in the public interest and in accordance with the pub¬ 
lic convenience and necessity—* * * 

“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices; 

(d) competition to the extent necessary to assure the 
sound development of an air transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the postal 
service, and of the national defense.” 

These things, among others, the Board must consider, 
under the law, as being in the public interest. These things 
cannot be subordinated to what the Board may consider 
to be in the public interest. The Board does not have, under 
the law, for instance, the authority to subordinate the 
756 maintenance of competition and the promotion of 
economical service at reasonable charges to imagined 
(because of precedent) total route franchise rights of cer¬ 
tificated carriers. If Congress had a strict “public utility” 
concept of air transportation instead of its stated “regu¬ 
lated competition” concept, that would have been written 
into the “Declaration of Policy” (Section 2) of the Act. 
We find no mention of air transportation as a public utility 
anywhere in the Act. Who would hold competition to be in 
the public interest for a public utility? 
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The Board must conduct “the regulation of air transpor¬ 
tation in such manner as to recognize and preserve the in¬ 
herent advantages of * * * such transportation” (Sec. 

2(b)). The most important of the inherent economic ad¬ 
vantages of air transportation is its ability to operate with¬ 
out rails or roads which makes it possible to encourage 
competition without economic waste. Interstate Commerce 
Commission regulations based on rail commerce frowned 
on competition involving the economic waste of huge in¬ 
vestments in parallel rail beds; but Congress wisely per¬ 
ceived that “to recognize and preserve the inherent ad¬ 
vantages” of air transportation one must establish a regu¬ 
lated competition, not a regulated monopoly. 

Chairman Joseph J. O’Connell, Jr., of the Civil Aero¬ 
nautics Board, helped to clear up this common misconcep¬ 
tion of the intent of Congress in the regulated competition 
vs. regulated monopoly controversy in his testimony before 
the Senate Committee on Interstate and Foreign Commerce 
in the Airline Industry Investigation, page 53 of the pub¬ 
lished transcript: 

“Senator Bricker. Just one question there, Mr. 
Chairman. 

“Mr. O’Connell: Yes. 

“Senator Bricker. A public utility generally is con¬ 
sidered to be more efficient if it is not competitive where 
there is competent Government regulation of the kind 
and character which determine the rates to be given. 
Of course, you have only an indirect control of rates 
and only indirect control of services, but is there 
757 any reason why there will not be a situation 
where it will resolve itself into a monopoly busi¬ 
ness or that it should not resolve itself as such, be¬ 
cause competition in the field of public utility is always 
inefficient if you have sufficient and adequate public 
regulation? 

“Mr. O’Connell. I do not know as I would state it 
quite that way. It is certainly true though when the 
Congress passed the Civil Aeronautics Act of 193S it 
was reluctant to accept the ordinary concept of a public 
utility. 
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“Senator Bricker. Of a public utility charged with 
the public interest? 

“Mr. O’Connell. That is right. I do not know that it 
was ever demonstrated that competition as such in a 
public utility was necessarily wasteful. The concept 
of a public utility admittedly has broadened over the 
years, and you now have electric light and telephone 
companies. 

“Senator Bricker. Maybe not; but at least if you 
have a unit efficiently operated it is more effective and 
you get better service. 

“Mr. O’Connell. Of course. What Congress, I think, 
had in mind was that they were approaching the regu¬ 
lation of the aviation industry with a somewhat novel 
point of view. They wanted to preserve the industry. 
They felt that the industry had to be regulated both 
from an economic and a safety point of view r , but they 
tried to have a type of regulation which -would preserve 
the benefits of competition.” 

Competition, it is true, can be of two kinds. Under one 
kind of competition two or more carriers may be certificated 
along the same route. The two competing carriers can 
maintain identical rates as established by the Civil Aero¬ 
nautics Board and compete for traffic. This type of compe¬ 
tition results in a wasteful frequency of schedules, or a 
wastefullv high investment in super-speed, but low load 
capacity comfortable transports, or in a wastefullv low 
number of seats to provide greater comfort. Since traffic 
can be attracted by these means and since the “need” clause 
grants certificated carriers mail revenues sufficient to over¬ 
come cost considerations, this has become the recognized 
method of competition provided by the Civil Aeronautics 
Board for certificated carriers. 

75S On the other hand, Webster’s Dictionary defines 
competition as “the effort of two or more parties, 
acting independently, to secure the custom of a third party 
by offering most favorable terms”. The terms of schedules, 
speed, convenience, comfort and even luxury are the most 
favorable terms to about 10% of our population who want 
these terms regardless of a reasonable difference in price. 
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The second type of competition is price competition. To 
90% of our population low price is the most favorable of 
terms and, as can be determined from the quotation from 
Sec. 2 above, the law contemplated price competition, not 
luxury competition, because the declaration of policy used 
the words “economical” and “reasonable charges” to em¬ 
phasize that it meant price competition when it used the 
word “competition”. 

All of the above carriers whose operations have been dis¬ 
approved by the Civil Aeronautics Board have provided 
“economical and efficient service at reasonable charges”. 
Their principal attraction to their customers is the low 
price they offer without benefit of subsidy. The price com¬ 
petition offered by them made it possible for whole new in¬ 
come groups of the American people to enjoy air transpor¬ 
tation. This competition, though disapproved by the 
Board, forced the scheduled airlines to adopt universal air- 
coach services as pioneered by non-scheduled carriers in 
order to capture this new traffic. Price competition, there¬ 
fore, performed the function demanded by Congress but 
without the blessing of the Board. 

Sec. 416(b) provides that the Board may exempt any air 
carrier or class of air carriers from any rule, regulation, 
term, condition or limitation if (a) it would be an undue 
burden on such air carrier or class of air carriers, and (b) 
is not in the public interest. Non-scheduled air carriers 
have met these two requirements for exemptions. How¬ 
ever, the Board has made much of the fact that 
759 “undue burden” is qualified by the words “by rea¬ 
son of a limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air 
carriers”. Non-scheduled air carriers make no attempt to 
qualify under the words “limited extent of” even though 
their operations amount to only about 5% of the total ton 
miles of operations in air transportation regulated by the 
Board. Instead, thev would much rather base their case on 
the other alternative—the “unusual circumstances” affect¬ 
ing their operations. The most important of these are as 
follows: 

1. Large existing investment in transportation facilities 
which would make the “undue burden” the greater by 


645 


liquidation and bankruptcy of an entire industry. Cer¬ 
tainly this is an “unusual” situation in connection with 
“undue burden” for the Board to consider! 

2. The error of the Board in making the wrong sub¬ 
classification “large irregular air carriers” and issuing 
letters of registration under such classification, thereby 
encouraging and giving rise to the large investment and 
making the “undue burden” of liquidation possible. It 
must be recognized that these carriers cannot be refused 
exemptions with the same finding of “no undue burden” 
that would be applicable to a prospective operator with no 
investment to be destroyed. The denial of exemptions in¬ 
dicated above, after the elimination of the general exemp¬ 
tion, does not take this factor into account. 

3. The applicants for exemptions do not need, nor re¬ 
quest, the protection of a franchise for any route or opera¬ 
tion. This is certainly “unusual” in that the appli- 

760 cant for a certificate of public convenience and neces¬ 
sity always asks for a route franchise. 

4. The applicants for exemption do not seek to establish 
a schedule upon which the public and the Post Office Depart¬ 
ment can depend. The applicants cannot, therefore, ever 
penetrate large and high-revenue blocks of traffic reserved 
for scheduled lines. 

5. Applicants do not seek subsidy from the government 
to support their services. The Board, therefore, accepts 
no financial obligation for the government in granting these 
exemptions. Certainly this is unusual! 

6. Applicant companies are composed largely of veterans 
of World War II who were encouraged to invest in large 
transport aircraft by specific priorities granted to them as 
a group by the Congress of the United States which in¬ 
tended that the aircraft thus purchased would be engaged 
in profitable air transportation. Certainly the Civil Aero¬ 
nautics Board established by Congress has a moral obliga¬ 
tion to carrv out the commitments made for the government 
and accepted in good faith by veterans. This is undeniably 
an “unusual” circumstance which should be considered. 

7. The circumstances of a declared state of National 
Emergency. Since the Board is already pledged to the en¬ 
couragement and development of an air transportation 
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system adapted to the present and future needs of the na¬ 
tional defense, it must give extraordinary consideration 
and weight to the national defense in an hour of grave 
national peril. Considerable weight may well have 

761 been given in 1938 to route franchise protection for 
an infant air transportation industry not able to take 

care of itself. But today, whole sections of that industry’, 
including the certificated scheduled air cargo industry and 
the non-certificated carriers, have proved that subsidy pro¬ 
tection and route franchise protection are no longer neces- 
sarv. The crving necessitv of todav is more aircraft em- 
ployed in civil airlift—more aircraft profitably employed 
bv non-scheduled airlines which can instantly leap to the 
aid of national defense in Korean airlifts and future air¬ 
lifts. Indeed, this is the most important of all the “un¬ 
usual” circumstances! 

Since the propriety and legality of Regulation 291 must 
be examined with reference to the effect on the national 
defense of the destruction of an entire industry—destruc¬ 
tion which is now underway as indicated by the foregoing 
list—the Aircoach Transport Association Plan for Expan¬ 
sion and Mobilization of the Xon-Scheduled Air Transpor¬ 
tation Industry is made an integral part of this brief as 
Appendix D. This plan for the full development of the 
non-scheduled air line industry’s capabilities in aiding the 
national defense effort is properly a part of this brief, for 
if the unjust and unreasonable Regulation 291 is not found 

invalid, the industrv in due course will be destroved and 

* * 

the national defense will suffer. The promotion of the na¬ 
tional defense is, of course, one of the primary objectives 
of the Civil Aeronautics Act of 1938. 

Appendix C, “Information and Argument in Opposition 
to Draft Release Xo. 43 and Alternative Plan for Regula¬ 
tion of the Air Carrier Industry”, is properly made a part 
of this brief because Draft Release Xo. 43 is based on 
Regulation 291 and a policy of exemptions and denials 
has been adopted by the Civil Aeronautics Board, 

762 based upon the concept of legal and illegal operations 
as expressed in Draft Release Xo. 43. In the opinion 

of May 25, 1950 the Civil Aeronautics Board announced its 
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decision to use the formula of three trips in any four weeks 
period between any two of the nine most important traffic 
points in the United States as evidence of “legal” or 
“illegal” operations for the purpose of granting or denying 
exemption applications. Likewise, the limitation of eight 
trips in any four weeks period between any other two points 
was determined in the May 25,1950 opinion to be the extent 
of “legal” operations elsewhere. Thus the legal, and other 
arguments of Appendix B directly bear upon the basic 
question of whether Regulation 291 is invalid in that it is 
unjust and unreasonable, arbitrary and capricious, adopted 
without consideration of the nature of the services per¬ 
formed by the classification of carriers regulated, and vio¬ 
lates the due process clause of the Constitution by the regu¬ 
latory destruction of an industry. 

Appendix B is an analysis of the exemption orders 
granted by the Civil Aeronautics Board to aid in determin¬ 
ing whether failure to exempt other than these carriers in¬ 
dicates an arbitrary and capricious administration of the 
regulation. 

Finally, Appendix A is properly a part of this brief be¬ 
cause it brings to members of the legal profession who read 
this brief, evidence of what reasonable men in the scheduled 
airline industry, as reported by the trade press, believe to 
be the purpose of CAB enforcement action. If the effect 
of enforcement action is arbitrary and capricious, unjust 
and unreasonable, and acts to destroy, rather than regulate 
an industry, then it is, of course, legally invalid. 

The article in American Aviation, published a year ago, 
is representative of the views of those of the scheduled air¬ 
line industry. American Aviation’s editorial comments 
and news articles are not considered sympathetic to 
763 non-scheduled airlines. Sample quotes from the 
article are “The present type, [of enforcement pro¬ 
ceedings since adoption of Regulation 291] however, has 
as its ultimate aim revocation of the letter of registration 
which the non-sked needs to continue operations as an air 
carrier.” “The Board has embarked on a highly-effective 
campaign which, in light of the carriers involved, will wipe 
out all but a skeleton number, without even opening an 
exemption docket.” “The size of the carriers involved and 
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the increased frequency with which CAB is instituting these 
proceedings give strong support to the theory that the 
heart will be taken out of the non-scheduled industry via 
the enforcement method.” “A blanket-denial of the exemp¬ 
tion applications was anticipated by many (of the non- 
skeds).” 

“The regulation went into effect, however, but the imme¬ 
diate wiping out of the large irregulars did not take place 
as expected.” “Nevertheless, after seven months, the real 
effect of Regulation 292.1 [now numbered Regulation 291] 
is becoming apparent. More and more, the carriers violate 
its terms and give cause for CAB action.” “Transconti¬ 
nental operations of American Airlines and TWA with high 
density equipment is only the start of a campaign which 
openly has as one of its purposes, diversion of low-fare 
traffic from the non-skeds.” “In general, the noose is being 
drawn tighter and only those which can refrain from violat¬ 
ing the Board’s requirements while effectively competing 
with scheduled coach service stand much chance of making 
an issue of exemption applications.” 

The above views are not subscribed to by the Aircoach 
Transport Association. The view of the responsible leader¬ 
ship of this national trade association of non-scheduled air 
carriers is that the Board, as constituted in 1947, fell into 
the grave but apparently honest error of classifying the 
new operators of large transport aircraft as a subdivision 
of the small local service, fixed-base, single-engine opera¬ 
tors of 1938. Failure to take into account the future 
764 needs of the national defense at that time found the 
Board in 1950 in the embarrassing position of regu¬ 
lating out of business the 5% of the country’s airlift that 
sprang to the country’s aid with 40% of the Korean airlift. 

Once the regulation enacted for the 1938 carriers was 
adopted for the new carriers of 1945, 1946, and 1947, the 
enforcement division had no choice but to prosecute for in¬ 
evitable violations. The operator of large transport equip¬ 
ment cannot survive without engaging in “route” opera¬ 
tions. How, indeed, can the operator reconcile 1938 eco¬ 
nomic regulations with 1951 safety regulations? Safety 
regulations require crew changes along the route that isn’t 
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supposed to exist according to economic regulations. How 
can crew changes be made at Kansas City and New York, 
for instance, for the carrier that operates three transconti¬ 
nental trips in four 'weeks? “Route checks” are made by 
CAA inspectors to determine a pilot’s familiarity with air¬ 
way and airport facilities—again for a route that is not 
supposed to exist according to economic regulations. How 
can an operator get utilization of his equipment sufficient 
to survive on three trips in four weeks? How can the 
operator train pilots, or even give them regular employ¬ 
ment on three trips in four weeks? 

The Aircoach Transport Association would be less than 
frank if it did not report that there is a deep and bitter dis¬ 
trust existing among its membership of the motives of the 
Board and its enforcement division. Those who hold this 
view have not taken into account the semi-judicial character 
of the Board which has made its thinking remote from the 
1951 operational problems of non-scheduled carriers and 
closer to the 1938 legal and economic thinking. Neither 
does this view take precedent into account, a factor w T hich 
sometimes defies changes, even when the composition of the 
Board membership changes. 

Nevertheless, if change does not occur—and occur 
promptly before the industry is eliminated—the final 
765 legal determination of the case of the non-scheduled 
airline industry may he only an academic post¬ 
mortem inquest. 

The Aircoach Transport Association, therefore, respect¬ 
fully petitions the Civil Aeronautics Board in this amicus 
curiae brief to find: 

1. That Air Transport Associates has not violated 
Regulation 291. 

2. That Regulation 291 is legally defective for the rea¬ 
sons outlined. 

3. That enforcement and exemption proceedings for all 
large irregular air carriers should be suspended. 

4. That notice and hearing should be given for a regu¬ 
lation to replace Regulation 291 for large irregular air 
carriers and that the hearing should consider the nature of 
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the services performed by then non-scheduled air carriers 
and should aid in the promulgation of just and reasonable 
rules and regulations to be observed bv such air carriers. 

In view of the importance to the industry of this case, 
Aircoach Transport Association respectfully requests per¬ 
mission for oral argument before the Board. 

Aircoach Transport Association, Inc., 

(S.) Sam Clammer, 

Attorney for Aircoach Transport 
Association, Inc. 

February 12, 1951. 

766 Appendix A 

The following article was taken from American Aviation, 
February 1, 1950, p. 24: 

CAB Crack-down Brings End Nearer for Non-Skeds 
By William V. Henzev 

(Italics is emphasis supplied by Aircoach Transport 

Association) 

Non-scheduled air carrier activities are being curbed with 
increasing frequency by the Civil Aeronautics Board 
through use of its enforcement powers. In the past seven 
months, no less than 15 large irregular carriers have been 
ordered to show cause whv their letters of registration 
should not be revoked outright and the end is definitelv 
nearer for much of the non-sked airline industry. 

Comprising this 15 are most of the major carriers in 
the non-sked field. Most recent was Air America, Inc., 
accused of operating too frequently between New York and 
Los Angeles, among other things. Others include Viking 
Airliners, Trans Caribbean Air Cargo Lines, Arrow Air¬ 
ways, Economy Airways, Meteor Air Transport, and Trans- 
American Airways to name a few. 

In addition, three others have been involved in investi¬ 
gation proceedings designed to curb further violations of 
the Civil Aeronautics Act, bringing to 18, the total of 
enforcement or investigation proceedings instituted since 
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June 20,1949, the non-skeds’ deadline for filing applications 
for individual exemptions under the then-new Economic 
Regulation 292.1. 

Xo Direct Action 

Xinety-six applications were filed at that time, but to 
date not one has been acted upon directly by CAB with 
the result that operating privileges have remained in effect. 
Yet the Board has embarked on a highly-effective campaign 
which, in light of the carriers involved, will wipe out all 
hut a skeleton number, without even opening an exemption 
docket. 

The enforcement proceedings instituted in the past 
seven months are not the hand-slapping type that charac¬ 
terized the years prior to promulgation of the present regu¬ 
lation. Then, it was simply a case of ordering a carrier 
to cease and desist from violations of the Act and regula¬ 
tions. Except in very isolated cases, the continued oper¬ 
ating rights of the violators were not involved. 

The present type, however, has as its ultimate aim revo¬ 
cation of the letter of registration which the non-sked needs 
to continue operations as an air carrier. Such revocation, 
of course, is also tantamount to a denial of the carrier’s 
exemption request, although a separate order of the Board 
must be issued for the purpose. 

Numerically, the Board’s program does not yet sound 
imposing. At the present rate, it would take four years 
to eliminate the 96 lines awaiting action on exemption 
applications, assuming all had violated and were detected 
violating the Act. But the size of the carriers involved 
and the increased frequency with which CAB is 
767 instituting these proceedings give strong support to 
the theory that the heart will he taken out of the 
non-scheduled industry via the enforcement method. 

Actually, keeping CAB’s regulations in mind, the en¬ 
forcement proceeding is brought on by the non-sked itself. 
Certain standards are outlined and the operations must 
be within those standards. If violations are detected, the 
carrier is warned, usually several times, by CAB. If viola¬ 
tions continue they are termed “knowing and willful” and 
the Board’s enforcement attorneys file a motion for insti- 



tution of proceedings. Past record and the extent of 
violations determine whether the proceedings are aimed 
at revocation of operating rights, or curbing of unlawful 
activities. 

Granting this, however, the method adopted by the Board 
was entirely unexpected if considered in the light of pub¬ 
licity attached to promulgation of Economic Regulation 
292.1 last spring. 

It was April IS, when the regulation was issued and it 
required every non-sked desirous of continuing in business 
to file an application, no later than June 20, for an individual 
exemption to replace the blanket exemption under which 
all were then operating. 

The non-skeds embarked on a fairly large-scale campaign 
to block the regulation claiming it would mean the end for 
them, as a blanket-denial of the exemption applications was 
anticipated by many. This resulted in considerable inter¬ 
vention by the Senate Interstate and Foreign Commerce 
Committee, headed by Senator Edwin C. Johnson (D.,Colo.), 
which sought what was termed a “stay of execution” for 
the non-skeds, at least until CAB had acted on their various 
applications for air coach certificates . 

Delayed Effect 

The regulation went into effect, however, but the imme¬ 
diate wiping out of the large irregulars did not take place 
as expected. 

For September of last year, for example, there was an 
estimated number of available seats in excess of 7,000 
offered by these carriers between Newark, New York and 
Burbank, California. The number exceeded 5,500 between 
Chicago and Burbank, and 5,400 between Chicago and 
New York/Newark. Load factor figures are not readily 
available, but none of these lines are operating without a 
payload, near or at capacity. 

Nevertheless, after seven months the real effect of Regu¬ 
lation 292.1 is becoming apparent. More and more, the 
carriers violate its terms and give cause for CAB action. 

Another and highly-contributing factor to the weak¬ 
ening of these carriers as a group is the increased air 
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coach activity of the scheduled industry. Transcontinental 
operations of American Airlines and TWA with high- 
density equipment is only the start of a campaign which 
openly has as one of its purposes, diversion of low-fare 
traffic from the non-sheds. 

The lucrative Miami winter market is being absorbed by 
Eastern Air Lines, National Airlines, and Delta Air Lines, 
despite lowest-in-historv fares of the non-skeds 

768 strenuously attempting to hold on. This is also the 
case in other areas where the certificated lines moved 

in with coach services. 

In general, the noose is being drawn tighter and only 
those which can refrain from violating the Board’s require¬ 
ments while effectively competing -with scheduled coach 
service stand much chance of making an issue of exemption 
applications. 

Whether or not any of these lines will be issued coach 
certificates is a question now being discussed at public 
hearings. 

769 Appendix B 

Analysis of Operations of Large Irregular Air Carriers 
Whose Exemptions Have Been Approved 

The first order on the alphabetical list granting exemp¬ 
tion is that of American Air Export and Import Company, 
Docket No. 3934. The order relates “the applicant states 
that it operates a large aircraft maintenance, overhaul and 
aircraft parts supply base. In conjunction therewith its 
4 DC-3 aircraft are for the use of its customers when their 
aircraft are being overhauled, for the training of pilots, 
for lease to other carriers or persons and for irregular 
carrier operations.” No quarterly statistical reports are 
on file to indicate that American Air Export conducted any 
operations in air transportation for the period July 1, 
1949 to June 30, 1950. Since American Air Export did not 
engage in operations in air transportation during the period 
considered and w’as not dependent upon revenues therefrom, 
American Air Export was consequently found to have 
“not operated in excess of the limitations imposed by 
Part 291 of the Board’s Economic Regulations”. Also, 
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the requirement limiting American Air Export to a total 
of three flights in the same direction during any period 
of four successive calendar weeks between any of the 
nine major traffic generation points, was not unduly burden¬ 
some upon American Air Export. 

American Flyers’ exemption was approved. American 
Flyers, however, transported only 114,018 Ton-Miles of 
transportation during the year ended June 30, 1950. Its 
air transportation was therefore insignificant and American 
Flyers certainly did not have to depend exclusively upon 
this air transportation for revenue or an operation of this 
small size using large transport equipment could not have 
been supported. 

From the order granting an exemption to Capitol Air¬ 
ways, Inc., Docket Xo. 3929, we quote: “Capitol’s letter of 
registration as a large irregular carrier, Xo. 650, was 
issued August 1, 1947. According to its statistical report 
for the quarter ended December 31, 1949, Capitol owns two 
DC-3 aircraft and several aircraft with gross weights of 
less than 12,500 lbs. It also leases two DC-3 aircraft. In 
addition to its operations as an irregular carrier, Capitol 
engaged in such activities as student instruction, aircraft 
maintenance and aircraft servicing and storage. Slightly 
more than one-half of its gross profits for the year 1949 
was derived from air transportation services.” Conse¬ 
quently, the Board found Capitol “has operated within 
the limitations imposed by Part 291”. It is not, therefore, 
unjust and unreasonable to conclude that Capitol can oper¬ 
ate under restrictions limiting it to three trips in any four 
weeks period between any two of the nine major traffic 
points, or eight trips between any other two points. Capitol 
Airways shows the largest quantity of air transportation 
for any approved carrier—252,579 ton-miles for the year 
ended June 30, 1950. Perhaps this is why slightly more 
than 50% of its revenues came from air transportation. 
Nevertheless, compared to large irregular air carriers 
dependent upon revenues from air transportation for sur¬ 
vival, Capitol Airways’ contribution to air transportation 
is quite insignificant. 

From the order granting exemption to Johnson Flying 
Service, Inc., Docket Xo. 3848, we quote: “Johnson’s letter 
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of registration as a large irregular carrier, No. 916, was 
issued August 22, 1947. According to its statistical report 
for the quarter ended March 31, 1950, Johnson owns two 
DC-3 and three Ford Tri-Motor aircraft and 26 aircraft 
with gross take-off weights of less than 12,500 lbs. 
770 In addition to its operations as an irregular carrier, 
Johnson engages in such activities as student instruc¬ 
tion, training aerial fire fighters, crop dusting and insect 
spraying, aircraft maintenance and repair, and aerial pho¬ 
tography, and it also operates under contract with the 
forestry service to assist in forest fire fighting”. Also 
quoting from the order: “The first quarter flight report 
for 1950 filed by Johnson shows that during that period 
it operated only pursuant to its letter of registration. 
Analysis of the flight reports for the two-year period 
1948-49 shows that Johnson served 42 different points. 
Many of the flights which the carrier performed were intra¬ 
state flights to isolated, non-certificated points or to hunting 
camps or ranches. No overseas or foreign transportation 
has been conducted during the period of Johnson’s opera¬ 
tions and no passsengers have been carried pursuant to 
arrangements with traffic generating agencies. ” 

Informed opinion in air transportation circles considers 
such operations as Johnson’s to be charter contracts in 
private carriage outside of the meaning of “air transpor¬ 
tation” as defined in the Civil Aeronautics Act of 1938. 
Therefore, the Board may find that it is granting licenses 
to crop dusting companies while failing to issue authority 
to air transportation companies. 

Midet Aviation Corp., Inc., holds a letter of registration 
as a small irregular carrier, although operating a leased 
DC-3. On the other hand, Johnson Flying Service, Inc. with 
its 26 aircraft with gross take-off weights of less than 
12,500 lbs. is registered as a large irregular air carrier. 

Quoting from the order granting exemption to Midet: 
“In support of its aforesaid application, Midet states, inter 
alia, that following the issuance of the aforementioned 
exemption order, Midet leased a DC-3 aircraft from Island 
Air Ferries at a cost of $1,000 per month; that Butlin’s 
Village at West End will close down during the period 
from August 31, 1950 to December 1, 1950, and that Midet, 
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therefore, will be prevented from operating and receiving 
any revenue from the DC-3 aircraft it is leasing unless 
the scope of operations permitted by the aforementioned 
order is extended; that its proposed operations will consist 
of transporting football teams to their various games and 
carrying persons attending conventions in the West Palm 
Beach area on short flights to foreign points; that recently 
the Bahamas’ government granted Midet authority to oper¬ 
ate small and large aircraft into the Bahamas, which author¬ 
ization Midet believes will be sufficient for the conduct of 
its proposed operations.” 

One of the limitations placed upon Midet by the Board’s 
orders is as follows: “The authority granted herein shall 
extend only to air transportation by Midet in which the 
entire passenger or cargo capacity of one of its aircraft 
has been hired for the movement of persons or property, 
as the case may be, on a time, mileage, or trip basis, by 
one person or a group of persons acting jointly and not 
acting as a common carrier and no part of whose business 
is the solicitation of persons or property for the sale of 
transportation services.” Again, informed opinion believes 
that this transportation performed by Midet is private 
carriage by contract and the Board has no economic regu¬ 
latory authority over such contract carriers. In fact, the 
Board unsuccessfully attempted to obtain authority over 
contract carriage in a bill which failed to pass in the 
80th Congress. Again, it appears that the Board has 
ventured far afield, regulating other than its assigned sphere 
of air transportation. 

In the order granting a special exemption to Quaker City 
Airways, Inc., Docket No. 4023, the Board finds: “That the 
service authorized here will have little, if any, adverse 
771 effect upon any certificated carrier.” The Board, 
therefore, ordered: 

“That for a period of six months from the date of 
this order, Quaker City be and hereby is exempted 
from the provisions of Sec. 401(a) of the Civil Aero¬ 
nautics Act of 1938, as amended, and the provisions of 
Order Serial No. E-4476, insofar as said provisions 
would otherwise prevent Quaker City from operating 
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one flight daily from New York to Boston. Provided, 
that such flights shall depart from New York after 
11:30 P.M., and shall carry newspapers exclusively: 
Provided further, that if any such flight is unable be¬ 
cause of weather conditions or other factors beyond 
the control of Quaker City, to make connection with 
, a train departing from Boston for Portland, Maine at 
2:15 P.M., Quaker City be and hereby is authorized to 
operate such flight beyond Boston to Portland, Maine; 

“That the conduct of the operations authorized 
hereby shall not be counted for the purpose of deter¬ 
mining whether Quaker City is engaged in frequent 
and regular air transportation within the meaning of 
Order Serial No. E-4476.” 

The significance of this order is the care shown by the 
Civil Aeronautics Board in prohibiting competition for any 
certificated carrier. This attitude is assumed by the Board 
in dealing with all non-scheduled air carriers in spite of 
the mandatory requirement in Sec. 2 of the Act providing 
that the Board shall find as being in the public interest 
and in accordance with the public convenience and neces¬ 
sity—“competition to the extent necessary to assure the 
sound development of an air transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the postal service and 
of the national defense” and “the promotion of adequate, 
economical, and efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue preference 
or advantages, or unfair or destructive competitive prac¬ 
tices/ J 

The order granting exemption to Queen City Flying Serv¬ 
ice, Inc., Docket No. 3955, states: 

“In support of its aforesaid application, Queens 
City states, inter alia, that it has been operating for 
a number of years in the area of Cincinnati, Middle- 
towm, and Oxford, Ohio; that its operations have con¬ 
sisted of conducting a flying school and supplying a 
charter service; that it has purchased a DC-3 aircraft; 
that its proposed operations wfith said aircraft will 
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consist of sight-seeing flights from its bases at Cin¬ 
cinnati, Middletown, and Oxford, group transporta¬ 
tion to vacation areas, transportation of delegates to 
and from conventions, and transportation of local ath¬ 
letic teams; and that there is no similar service offered 
in the area to be served.” 

Queen City is a small irregular air carrier. As one of 
the reasons for granting the exemption the Board stated: 
“The service authorized herein will have little, if any, ad¬ 
verse effect upon any certificated air carrier;”. However, 
the Board limited Queen City to non-common carriage (non- 
air transportation) operations: 

“The authority granted herein shall extend only to 
inter-state air transportation performed by Queen City 
in which the entire passenger or cargo capacity 
772 of one of its aircraft has been hired for the 
movement of persons or property, as the case 
may be, on a time, mileage, or trip basis, by one person 
or a group of persons acting jointly and not acting as 
a common carrier and no part of whose business is 
the solicitation of persons or property for the sale of 
transportation services.” 

The order granting exemption to RemmertAVerner, Inc., 
Docket Xo. 3780, states the following with regard to Rem¬ 
mert’s equipment and type of business: 

“Remmert’s letter of registration as a large irregular 
carrier, Xo. SS9, was issued August 20, 1947. Accord¬ 
ing to its application Remmert owns three DC-3 type 
aircraft, a Lockheed Lodestar, two Fairchild PT-23s, 
a Fairchild PT-19, and a Fairchild F-24, but only two 
DC-3s, the Lodestar and the Fairchild F-24 are to be 
used in air transportation. 

“The application states that Remmert is engaged 
principally in the conversion and maintenance of cor¬ 
poration-owned aircraft of the large twin-engine classi¬ 
fication, and permanently hangars at present, 13 of 
such corporation aircraft, which are based in St. Louis. 
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Remmert states that it is necessary, as part of its 
services, to have available at all times at least one 
spare aircraft to serve the following purposes: 

To charter to these corporations, when their air¬ 
craft are undergoing major maintenance, or when 
the passenger or trip needs are not within the limits 
or capacity of their aircraft. To accommodate on 
charter trips, executive friends of these corporations 
whose companies do not own airplanes.’’ 

In its order, the Board finds and concludes that “In 
the present case, Remmert’s primary business is that of 
maintenance and conversion of aircraft and its air trans¬ 
portation activities are only supplementary to such business. 
It is clear that the authorization sought herein wrould be 
useful in the conduct of Remmert’s business, w'ould help 
to meet the air transportation needs of that segment of 
the public making use of the applicant’s other services, 
and that Remmert has continued to hold out air transpor¬ 
tation service to that segment. We conclude, therefore, 
that there is a need for the irregular air transportation serv¬ 
ices of Remmert in connection with its aircraft conversion 
and maintenance operations.” 

Those carriers exclusively in the air transportation busi¬ 
ness wonder at the Board’s interest in promoting businesses 
in other than air transportation. Is it the Board’s position 
that all air transportation activities in possible competition 
with certificated carriers should be eliminated and firms 
engaged in other than air transportation, with little oppor¬ 
tunity for competition, should be approved? 

In the other granting exemption to Paul Mantz Air Serv¬ 
ices, Docket No. 3921, is the following statement as to 
Mantz’s operations: 

“Letter of registration No. 995, as a large irregular 
carrier, was issued to Mantz on August 26, 1947. Ac¬ 
cording to the statistical reports filed with the Board, 
Mantz owms one DC-3, one TBM, one Lockheed 
773 12, and five light aircraft, which it utilizes in air 

transportation. 
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“A review of the flight reports of Mantz shows that 
there has not been any pattern of regularity in its 
interstate air transportation service between any pair 
of points. The carrier’s services generally were avail¬ 
able on a planeload basis and no ticket agency has 
been employed to sell individual seats.” 

Again we find that Paul Mantz Air Services is not pri¬ 
marily dependent upon revenues from air tranportation in 
large transport equipment and that indeed, no operations 
in air transportation were shown for Paul Mantz in statis¬ 
tical reports for the year ended June 30, 1950 on file with 
the Board. 

Stewart Air Service and S. S. W., Inc., also had their 
applications for exemptions granted. However, flight re¬ 
ports show only 34,659 ton-miles of air transportation by 
Stewart Air Service and none for S. S. W., Inc., for the 12 
months ended June 30, 1950. 

774 Appendix C 

October 27, 1950 

AIRCOACH TRANSPORT ASSOCIATION 
Suite 316 Bond Building 
Washington 5, D. C. 

Officers and Board of Directors, year ending August 
26, 1951: 

Amos E. Heacock, President—Air Transport Associates, 
Inc., Seattle, Washington; 

I. E. Hermann, First Vice Pres.—Great Lakes Airlines, 
Los Angeles, California; 

John Belding, Second Vice Pres.—Continental Air 
Charters, Miami, Florida; 

H. B. Robinson, Secretary—Peninsular Airlines, Miami, 
Florida; 

C. H. Smith, Treasurer—Modern Airlines, New York, 
New York. 
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Information and Argument in Opposition to Draft Release 
No. 43 and Alternative Plan for Regulation of the 
Demand-Type Air Carrier Industry 

Ratified by: General Membership Meeting, Aircoach Trans¬ 
port Association, Hotel Astor, New York City, October 

25, 1950. 

This presentation is for the purpose of registering the 
united opposition of the non-scheduled industry, as repre¬ 
sented by Aircoach Transport Association, to Draft Release 
No. 43. This presentation is in three parts: I. Information 
and argument in opposition to Draft Release No. 43. II. 
A. C. T. A. Alternative Plan for Regulation of the Demand- 
Type Air Carrier Industry. III. Information and Argu¬ 
ment in Support of A. C. T. A. Alternative Plan. 

Information and Argument in Opposition to Draft Release 

No. 43 

Legal 

Aircoach Transport Association asserts that Draft Re¬ 
lease No. 43 is legally invalid, economically unsound, and 
ethically unjust. At the moment, however, we shall attack 
the legal validity of the regulation, considering later the 
economic, and ethical arguments. 

Draft Release No. 43 is illegal because the regulatory 
concept from which it was drawn and upon which it is based, 
regulation 291, is itself illegal. Draft Release No. 43, there¬ 
fore, is an illegal amendment to an illegal regulation. Regu¬ 
lation 291. 

Regulation 291, in its application to “large irregular air 
carriers” operating aircraft grossing 25,000 pounds or 
more, is legally invalid because it was applied to the so- 
called “large irregular carriers” in violation of the Admin¬ 
istrative Procedure Act, in violation of the Civil Aeronautics 
Act of 193S, and in violation of the constitutional guarantees 
of equal protection under the law and protection from the 
destruction or confiscation of property without due process 
of law. 

775 Draft Release No. 43, if enacted, would carry out 
the inherent misregulation of Regulation 291 to the 
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point that an entire industry doing 26 million dollars worth 
of business a year and serving hundreds of thousands of 
people would be deprived of property without due process 
of law. To document these sweeping but well founded 
arguments, we must examine the history of the Civil Aero¬ 
nautics Act of 1938 and Regulation 291, which was formerly 
numbered Regulation 292.1. 

We have been informed that the Civil Aeronautics Act of 
1938 grew out of a famous Senate investigation of 1934, 
known as the Black Investigation. It is felt that Senator 
Black was appointed to the Supreme Court of the United 
States at least partially as a result of the reputation 
and stature he gained through exposure of corruption 
in the award of air mail contracts bv the Post Office 
Department. The corruption of Post Office officials by 
airline companies seeking air mail contracts became a 
national scandal and President Roosevelt cancelled the 
existing mail contracts and ordered the mail transported 
by the Army Air Corps. Congress and the country 
demanded a reform bill, a bill which would prevent the 
concentration of economic power in a few airline com¬ 
panies through the award of air mail contracts to those 
companies. Congress demanded that competition be pre¬ 
served—that air transportation be developed and that many 
other reforms be accomplished. 

The Civil Aeronautics Act of 1938 was essentially a re¬ 
form bill. The bill called for regulated competition. Al¬ 
though the scheduled airline industry has contended that it 
is a “regulated monopoly,” at no time did Congress demand 
a regulated monopoly. Neither did Congress express a 
desire for treating air transportation as a “public utility.” 
Public utility regulation does not retain the concept of 
competition, but establishes franchises with rates dictated 
by government. The idealism of Congress’ intentions, 
backed by national public opinion, was well expressed in 
the Declaration of Policy, Section 2 of the Act: 

“In the exercise and performance of its powers and 
duties under this act, the authority shall consider the 
following, among other things, as being in the public 
interest and in accordance with the public convenience 
and necessity— 
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(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent 
advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans¬ 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive 
practices; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

(f) The encouragement and development of civil 
aeronautics.” 

776 Note that while manv other sections of the Act give 

the Authority permissive power, Section 2 uses man¬ 
datory language. Thus, the Authority “shall consider * * * 
as being in the public interest.” 

The Civil Aeronautics Board, therefore, must consider 
“the promotion of adequate, economical, and efficient serv¬ 
ice by air carriers at reasonable charges, without unjust 
discriminations or undue preferences or advantages or 
unfair or destructive competitive practices” as being in 
the public interest. Likewise, the Board must consider com¬ 
petition, preserving the inherent advantages of air trans¬ 
portation, and the encouragement and development of an air 
transportation system for national defense as being in the 
public interest. 

Title IV of the Civil Aeronautics Act of 1938 covers air 
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carrier economic regulation. The first paragarph of this 
title, Section 401, provides that “No air carrier shall engage 
in any air transportation unless there is in force a certificate 
issued by the Authority, authorizing such air carrier to 
engage in such transportation.” There is no question but 
that the Act intended that all scheduled air carriers were 
to be subject to this requirement. However, Congess took 
care to assure that the property rights of carriers already 
in existence would be protected. Thus, the principle of 
“grandfather rights” was respected. Any air carrier 
continuously operating as such from May 4, 1938 until 
the effective date of the Act had only to make application 
in order to secure a certificate of public convenience and 
necessity. It would have been unthinkable for Congress to 
destroy established businesses by refusing operating author¬ 
ity to any air carrier already in operation. It is equally 
unthinkable that Congress placed powers in the Board to 
destroy an existing industry dong several tens of millions 
of dollars worth of business a year by means of new regula¬ 
tions, new’ and stricter interpretations of existing regula¬ 
tions, or by application of a regulation to a new’ industry if 
that regulation w’as not designed for that industry. 

No, on the contrary, Congress gave the Board permissive 
pow’ers to prevent any undue burden upon any air carrier 
if because of the unusual circumstances affecting the opera¬ 
tions of such air carrier it w’ould cause undue burden if the 
Authority did not act. 

For this reason, the Air Carrier Economic Regulations 
of Title IV w’hich began with the certification requirement, 
w r as concluded with Section 416. Congress wiselv did not 
attempt to determine in 1938 w’hat types of carriers should 
be exempted from the provisions of Section 401. For 
Congress in Section 2 demanded “the encouragement and 
development of an air transportation system properly 
adapted to the present and future needs # * # ”. 

However, Congress did have in mind a definite group of 
air carriers that it wished to exempt from certification 
requirements in 1938. These wrere the fixed base, single 
engine aircraft operators offering local sightseeing flights, 
student instruction, crop dusting and occasionally a flight 
to a resort or to a nearby city when an aircraft was 
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chartered for that purpose. Congress desired that these air 
carriers, “not engaged in scheduled air transportation,” 
should be exempted from the requirements of Section 401. 
Had that been the only type or group of air carriers Con¬ 
gress wanted exempted, Congress would have written the 
exemption for this group of air carriers directly into the 
Act. 

However, Congress realized this group of air carriers 
might be only one of several groups or types of air carriers 
“not engaged in scheduled air transportation” that might 
require exemption to avoid undue burden, unjust destruc¬ 
tion of property rights, etc. Therefore, Congress adopted 
the wiser course of granting the Authority wide 
777 exemption powers, which could be exercised for any 
air carrier or group of air carriers in the future. Note 
that the Act itself did not at any time use the language 
“irregular” or “infrequent” as a description of any type 
of operation. The only mention in the language of the Act 
of any group of air carriers other than scheduled air 
carriers is in the words “any air carrier not engaged in 
scheduled air transportation” found in Section 416(b) (2). 
Note that this phrase carries the same meaning as “non- 
scheduled air carrier.” Congress gave the Authority powers 
to exempt any “air carrier or class of air carriers,” but 
implied that the purpose of providing exemption powers to 
the Board was primarily to relieve air carriers “not en¬ 
gaged in scheduled transportation” or in other words, non- 
scheduled air carriers, from the burdensome certification 
requirements. This implication is carried in the language 
of Section 416(b), which provides for exemption from 
subsection (1) of Section 401 for two groups of air carriers: 
A. Any air carrier not engaged in scheduled air transporta¬ 
tion. B. A scheduled air carrier under certain circumstances 
if the operations of such scheduled air carrier are conducted 
during daylight hours. 

It is clear that the Act contemplates much more liberal 
exemptions for air carriers or classes of air carriers “not 
engaged in scheduled air transportation” than it does for 
scheduled air carriers. This was only fair in that non- 
scheduled air carriers were risking their investment whereas 
scheduled air carriers were being underwitten by the Post 
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Office Department. While scheduled air carriers were to 
be under much stricter regulation than non-scheduled air 
carriers their mail pay was geared to “the need of each 
such air carrier for compensation for the transportation 
of mail sufficient to insure the performance of such service, 
and, together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical and efficient 
management to maintain and continue the development of 
air transportation # # *.” Since non-scheduled air car¬ 
riers did not have the privilege of government subsidy 
■which was in reality a guarantee against loss, these “free 
enterprise” carriers could be relieved of burdensome certi¬ 
fication requirements if the Authority so ordered. 

Section 416 of the Act, before going into the matter of 
exemptions, provided for the following grouping of air 
carriers: 

“ (a) The Authority may from time to time establish 
such just and reasonable classifications or groups of 
air carriers for the purposes of this title as the nature 
of such services performed shall require; and such just 
and reasonable rules and regulations, pursuant to and 
consistent with this title, to be observed by each such 
class or group, as the Authority finds necessary in the 
public interest.” 

Thus, before imposing regulations upon a type or group 
of air carriers, the Board must first establish “just and 
reasonable classifications or groups of air carriers,” and 
define such classifications or groups as a prerequisite to 
regulation. Xote that such classifications of carriers must 
be “just and reasonable” and also that the “rules and 
regulations, pursuant to and consistent with the provisions 
of this title, to be observed by each such class or group 
must be just and reasonable.” 

This paragraph makes clear that what is a “just and 
reasonable” classification for one group of air carriers is 
not necessarily a just and reasonable classification for the 
purposes of regulation for another group of air 
778 carriers. It is also clear that “just and reasonable 
rules and regulations” prescribed for one class or 
group of air carriers is not just and reasonable for another 
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group of air carriers. For this paragraph requires that 
classifications or groups of air carriers must be established 
“as the nature of the services performed by such air 
carriers shall require.” Later, it will be shown that the 
nature of the services performed by large irregular air 
carriers was never considered by the Authority or by the 
Civil Aeronautics Board when Regulation 291 was estab¬ 
lished for the small fixed base operators in 1938. 

In Section 416(b) (1), the Authority’s exemption powers 
were stated: 

“The Authority, from time to time and to the extent 
necessary, may (except as provided in paragraph 2 of 
this subsection) exempt from the requirements of this 
title any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is, or 
would be an undue burden on such air carrier or class 
of air carriers by reason of the limited extent of, or 
unusual circumstances affecting the operation of such 
air carrier or class of air carriers and is not in the 
public interest.” 

This is not a narrow authority, it is a broad and extensive 
authority. The Board can exempt a carrier or whole classes 
of air carriers from any or all of the economic regulations 
of Title IV of the Civil Aeronautics Act. To qualify for 
such exemption, a carrier or class of air carriers must es¬ 
tablish two conditions of eligibility: 1. Undue burden by 
reason of the limited extent of the carrier’s operations. 
2. That enforcement of the rules and regulations upon the 
carrier or class of air carriers is not in the public interest . 
Note that both paragraphs, Sections 416(a) and 416(b) end 
with the significant words “in the public interest”. In 
the first paragraph, the Authority is given permissive 
powers to establish just and reasonable classifications of 
air carriers for purposes of regulation and is further em¬ 
powered to make just and reasonable rules and regulations 
applicable to each class of air carriers providing the Au¬ 
thority finds it necessary in the public interest. Thus, 
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the public interest is the determining factor in establishing 
classifications of air carriers and using such classifications 
as vehicles to separate carriers and determine the regula¬ 
tions to be observed by each such class or group. Also, the 
second paragraph provides for exemptions where undue 
burden is shown and where enforcement of the rule or 
regulation is not in the public interest. If there was no 
statement as to what is to be considered in the public in¬ 
terest to be found in the Act, then it might be more difficult 
to establish whether a group of air carriers, such as those 
represented by the Aircoach Transport Association should 
be exempted. 

If it were not clearly stated in the Act what Congress 
considered to be in the public interest, then there is a 
possibility for confusion to exist. In answering the city 
interveners in the Alaska Service Case who demanded the 
continuance of non-scheduled air transportation, Examiner 
William B. Cusick decided that public interest “encom¬ 
passes the financial well-being of those carriers supported 
in whole or in part by the federal treasury”. 

However, the permissive powers provided in Section 416 
referred to the mandatory statement of public interest 
in Section 2 of the Act. It is mandatory for the 
779 Board to consider “the promotion of adequate, and 
efficient service bv air carriers at reasonable charges, 
without unjust discriminations, undue preferences or ad¬ 
vantages, or unfair or destructive competitive practices” 
to be in the public interest. While it will be shown later 
that non-scheduled air carriers do not, in fact, adversely 
affect the financial well-being of scheduled air carriers if 
scheduled air carriers are prevented from quoting rates 
below cost to meet competition, nevertheless, it is believed 
that the right to existence and the right to compete for 
traffic is one that should not be denied to non-scheduled 
air carriers. It is in the public interest that they be per¬ 
mitted to operate. 

Competition is defined in Webster’s dictionary as “the 
effort of two or more parties, acting independently, to se¬ 
cure the custom of a third party by offering most favor¬ 
able terms.” It is hardly in keeping with the mandate 
of Section 2 requiring the maintenance of competition to 


669 


argue that the certificating of two or more scheduled car¬ 
riers for the same route, quoting the same price, fulfills the 
mandate. For the most important of “favorable terms” 
offered is that of price. 

Non.-scheduled air carriers opened up the first real com¬ 
petition, price competition, for the scheduled air line system. 
The other terms offered were not as enticing as that of 
price. The carriers offered high-densitv seating with 
consequent reduction in comfort. They offered demand- 
type service which offered service only when high load 
factors were available, in order to maintain price. The 
customer bought his ticket in less pretentious ticket of¬ 
fices, had less expensive service and meals aloft. The 
transportation equipment used, while fully as safe, was 
slower and usually less comfortable. The customer had no 
schedule to guarantee arrival at destination to make an 
appointment or another airline connection. Lack of avail¬ 
able load on one day might force him to wait over a day for 
transportation. Nevertheless, the customer, the American 
traveling public, has the right of all Americans to select 
the terms most advantageous to his income level. The 
traveling business man, professional people, those on ex¬ 
pense accounts, and those whose income level was high con¬ 
tinued to demand scheduled airline service as the terms 
most advantageous to them. 

On the other hand, thousands upon thousands of people— 
the little people who make up the bulk of Americans—the 
working people, housewives, soldiers and sailors, family 
groups—traveled by air for the first time on non-scheduled 
air carriers. The industry figures, based upon industry 
questionnaires, claim 80% of their customers would not have 
travelled by air at all except for the low price terms offered. 
Later these figures were substantially confirmed by a 
Census Bureau survey. 

The subject will be covered fully in the economic argu¬ 
ments for continuance of the service of ACTA members, 
but we are establishing at this time only the legal point that 
our type of service brought genuine competition to the 
air transportation industry. For the first time two parties, 
scheduled and non-scheduled, acting truly independently, 
sought to secure the custom of the traveling American by 
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offering two entirely different sets of terms. The result 
was nothing less than sensational. A whole new market 
was tapped. The demand-type service proved to be four- 
fifths complementary, one-fifth competitive. Thousands 
of people, attracted to air transportation for the first time 
by price on non-scheduled lines, later patronized scheduled 
lines, making up for any diversionary effect on scheduled 
traffic. The pioneering of the non-scheduled carriers in 
this new market was followed by the rush of practically all 
scheduled air lines to establish pseudo-aircoach services 
of their own—a phenomenon which will be discussed 
later. 

780 The legal argument, however, is this: The Board 
is under mandatory instructions to consider competi¬ 
tion as being in the public interest. ACTA members have 
provided the competition; it is in the public interest that 
such air carriers be preserved. If there is any doubt as to 
what “favorable terms” Congress had in mind in demand¬ 
ing “competition”, the Act spells it out in no uncertain 
terms: 

“Section 2 # # * The Authority shall consider 
* * * as being in the 'public interest • • • The 
promotion of adequate, economical , and efficient [High 
load factors?] service at reasonable charges, without 
unjust discriminations, undue preferences or advan¬ 
tages, or unfair or destructive competitive practices.” 

This, we contend, is a clear mandate to the Board that the 
services of ACTA members must be considered in the public 
interest. The Board clearly has the authority, therefore, to 
exercise its broad permissive powers in Section 416, to pre¬ 
vent the catastrophic undue burden upon ACTA carriers 
because of the unusual circumstances showm. The Board 
acted courageously in the Air Freight Case against the 
opposition of the entire scheduled airline industry. The 
scheduled airline industry sought to show- that their belated 
entry into the air freight field made the air cargo carriers 
economically unnecessary—that the air cargo market was 
best served by regular scheduled airline service. 

These same arguments will be made by the scheduled air¬ 
lines against the applications of ACTA members to be 
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certificated as demand-type air carriers catering to the 
second-class air transportation market—that the scheduled 
airlines belated entry into the pseudo-aircoach field make 
the demand-type air coach carriers economically unneces¬ 
sary—that the Aircoach market is best served by regular 
scheduled air line service. However, we believe after 
thorough documentation of our position, you will again have 
the courage to decide that it is to the public interest to have 
all-aircoach carriers serve this market. 

One of the first acts of the Civil Aeronautics Authority of 
1938 was to adopt an exemption order for the group of fixed 
base single engine aircraft operators that existed at that 
time. The Administrative Procedure Act required that 
government regulatory agencies must give notice and have 
a hearing before adopting regulations vitally affecting the 
businesses involved. It is assumed that in 1938 such notice 
and hearing was given and there was little if any objection 
to establishing a classification of such carriers and exempt¬ 
ing them from the certification requirements of Section 401. 
Thus, without any controversy, regulation 292.1 was 
adopted in 1938 exempting this class of air carriers, pro¬ 
viding the air carriers conducted “infrequent and irregu¬ 
lar” operations. In application to the small fixed base 
operators whose primary revenues came from other than air 
carrier operations, this classification and this regulation 
may well be considered “just and reasonable.” In fact, “in¬ 
frequent and irregular” fairly, accurately described the 
type of service provided by the fixed base operators when 
they were not engaging in flight instruction, sightseeing 
flights, crop dusting, etc. 

However, the air transportation industry has made tre¬ 
mendous strides since 1938. It is almost too fantastic to 
believe, but it is a fact that a regulatory agency charged with 
the promotion and development of Civil Aeronautics was so 
far behind the actual advancement of Civil Aeronautics that 
its regulation of 1938 was applied in 1947 and 1948 to a great 
new air carrier industry established by returning war vet¬ 
erans. The gross weight of the aircraft being used 
781 by “large, irregular air carriers” is sometimes 100 
times the gross weight of the aircraft covered by 
Regulation 292.1 in 1938! Nevertheless, this regulation 
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which was archaic and fantastic when applied to modern 
transport aircraft operations caused only a ripple of change 
in the regulation in 1947-48. Air carriers operating equip¬ 
ment of more than 25,000 pounds gross were called “large 
irregular air carriers” while operators using equipment of 
lower gross weight were called “small irregular air car¬ 
riers.” 

To bring our history of Regulation 291 up to date, we 
must take note of the withdrawal of the blanket exemption 
for large, irregular air carriers, which was effected by a 
Board order on June 21, 1949. We consider this act to be 
arbitrary and illegal. The effect was to arbitrarily destroy 
inherent “grandfather rights”, which we had by virtue of 
the fact that we had businesses in operation and investments 
in those businesses which could only be liquidated at severe 
losses to the air carriers. The effect of the withdrawal of 
this blanket exemption was to destroy all previous rights 
as though we had never existed. The effect was to require 
us to appear before the Board as though we were prospec¬ 
tive air carriers, without any established investment, peti¬ 
tioning the Board to grant us operating rights. 

While it is clear that Congress has given the Civil Aero¬ 
nautics Board authority to determine whether new air car¬ 
rier applicants are fit, willing and able and whether it is in 
the public interest to grant operating authority, it is cer¬ 
tainly not established that the Board has the authority to 
destroy an industry with a regulation which makes quantity 
of service alone illegal. The law grants certain rights of 
acquiescence. The fact that non-scheduled air carriers have 
been operating for 6 years without being required to limit 
their trips to 3 to 8 trips between 2 points in any 4 weeks 
places the Board under certain obligations of law. The 
theory of acquiescence applied to this case acts to stay the 
Board from arbitrarily rejecting individual exemption ap¬ 
plications, or effectively ordering the carriers out of busi¬ 
ness through Draft Release No. 43. 

While there may be some disagreement as to the number 
of trips authorized by Regulation 291, the Board has made it 
clear by consent injunction orders that at least 8 trips per 
month between two points was permissible. The arbitrary 
reduction of permissible operations to three in any four 
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week period, therefore, is one that would force liquidation 
of equipment and organization for a legal carrier whose 
investment in facilities was made for 8 trips. Even if a 
carrier could exist on three trips, therefore, an arbitrary 
reduction in quantity of service permitted violates property 
rights under the theory of acquiescence. 

The order removing the blanket exemption of “large ir¬ 
regular air carriers” violated one of the basic constitutional 
concepts of law as we know it. This is the concept that puts 
the burden of proof on the prosecutor. A considerable num¬ 
ber of large irregular air carriers were under enforcement 
actions. The burden rested upon the Board to establish 
violations against each and every carrier, prosecute and 
prove those violations. However, by the illegal device of 
withdrawing the blanket exemption, the Board put the car¬ 
riers it was prosecuting in a position where the burden of 
proof was illegally shifted to the carrier. 

The same carriers the Board is currently prosecuting 
have been forced to apply to the Board individually for 
exemptions. These exemptions are being refused the car¬ 
riers on a wholesale basis. 

782 However, there is one benefit to the industry in 
Draft Release No. 43. This benefit is the proof af¬ 
forded that Regulation 291 regulates carriers as to their 
quantity of service. We believe that the key words “irreg¬ 
ular and infrequent” as applied to non-subsidized carriers 
has become a device to limit the quantity of service we are 
permitted to offer to the public. The pattern of service of 
non-scheduled carriers has almost always been irregular 
until the quantity of service developed to the point where 
many of the days of the week were covered and an efficient 
operation resulted. The quantity of service alone estab¬ 
lished the so-called regularity. Therefore, the Board, in 
incorrectly applying the 1938 “infrequent and irregular” 
concept of fixed base operations to the demand-type second- 
class aircoach service of the operators of large transport 
type equipment, inadvertently, perhaps, but nonetheless dis¬ 
astrously, started regulating these carriers not as to their 
type, or classification of service, but as to their quantity of 
service. The service of Draft Release No. 43 to the industry 
is to expose Regulation 291 for what it is—regulation as to 
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quantity of service permitted. Whether the quantity is 
three trips, eight trips, or one hundred trips, the quantity 
regulation denies us our constitutional right to equal protec¬ 
tion under the law, and to the protection afforded by the 
Civil Aeronautics Act of 1938. 

The facts are that the Board has established many classi¬ 
fications of carriers for the purposes of regulation as Sec¬ 
tion 416(a) contemplated. There are the irregular air car¬ 
riers, the air cargo carriers, the Alaskan carriers, the air 
freight forwarders, and several classifications of scheduled 
air carriers including domestic trunk carriers, domestic 
feeder lines, territorial lines, and international air carriers. 
The air cargo carriers were permitted to live, grow, expand 
and, in the traditional American way, become large air car¬ 
riers. As long as they adhered to the permitted type or 
classification of service permitted them—the quantity of 
service they could offer was unlimited. This is as it should 
be. Likewise for the other classifications of air carriers— 
limitation was as to type of service—not quantity of service. 
Yet 416(a) is most explicit that carriers should be regulated 
as to group, classification, or type and that the classification 
should be established “as the nature of the services per¬ 
formed by such air carriers shall require”. 

It is asserted, therefore, that application of Regulation 
291 to the operations of ACTA members violated the Ad¬ 
ministrative Procedure Act in that proper notice and hear¬ 
ing was not given to the affected carriers. While this was 
impossible in 1938, it should have been done in 1945,1946, or 
1947 after considering “nature of services performed” by 
the carrier group. 

It is asserted that application of Regulation 291 to the 
operations of ACTA members violates the Civil Aeronautics 
Act of 1938 in that no examination of the “nature of services 
performed” by them was made prior to adopting and en¬ 
forcing Regulation 291 upon these carriers. Regulation 291 
violates the Act in that the classification was not “just and 
reasonable” in application to operators of large transport 
equipment. It violates the Act in that the rules and regula¬ 
tions adopted were not “just and reasonable” and on the 
contrary were such as to force these carriers out of business. 
Finally, Regulation 291 violates the Act because regulation 
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as to quantity of service instead of as to type of service was 
unjust and unreasonable and effected without authority 
from the Act. 

Regulation 291, in addition, is unconstitutional, for it 
denies equal protection under the law to the ACTA type of 
air carrier by regulating these carriers as to quantity of 
service while regulating all other types of carriers 
783 as to type of service. Regulation 291 in its applica¬ 
tion to the type of carrier represented by ACTA is 
also unconstitutional because it is so arbitrary, unjust, and 
unreasonable as to result in ordering the liquidation of a 
going industry without due process of law. 

Finally, the procedure of putting established air carriers 
out of business by withdrawal of the blanket exemption and 
rejection of individual exemption applications is in viola¬ 
tion of the carriers’ constitutional right to be considered 
innocent until proved guilty. 

The Board faced the same situation in the Air Freight 
Case. The Board wisely exempted existing carriers, recog¬ 
nizing their grandfather rights to the routes they were serv¬ 
ing until their applications for certificates could be passed 
upon. Both the exemption order and the final awarding of 
certificates regulated the air cargo carriers as to their type 
of operation and authorized an unlimited quantity of service 
providing the carriers confined their operations to the type 
of service and the routes authorized. It would have been 
impossible, also, for the air cargo carriers to live under 
Regulation 291. Before they were driven from business, 
however, the Board took note of “the nature of the services 
performed” and issued regulations for that type of air 
carrier accordingly. 

Is it not time to recognize the low-cost demand-type 
second-class aircoach and cargo system as an established 
type of air carrier service? 

Economic 

Draft Release No. 43 is economically unsound. Draft 
Release No. 43 is unsound because the regulatory concept 
from which it was drawn and upon which it is based, Regu¬ 
lation 291, is itself economically unsound. 
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However, the proposed amendment to Regulation 291, 
which is known as Draft Release No. 43, is disastrously 
unsound because it carries the concept of regulation as to 
quantity of service to its ultimate absurdity. The economic 
theory back of Regulation 291 is that operations competitive 
with the scheduled airlines system can be tolerated only 
insofar as those operations are so irregular and so infre¬ 
quent as to have no economic significance. This type of 
regulation was justified for the fixed base small airplane 
operator in 1938 in that air transportation operations were 
not the primary source of revenue. The Authority said in 
effect “With your primary source of revenues derived from 
sightseeing passengers, student instruction, airport opera¬ 
tions, plane rentals to students, etc., your air carrier opera¬ 
tions are not economically significant. Therefore, because 
of the limited extent of your air carrier operations, you are 
exempted from the necessity of obtaining a certificate of 
public convenience and necessity for such operations.” 

On the other hand, the application of this same regulation 
to operators of large transport type equipment was disas¬ 
trously unsound. The Board heretofore has taken the posi¬ 
tion that the original regulation never contemplated such 
extensive operations as those that have been conducted by 
the large irregular air carriers. This far, we agree with the 
Board. However, when the Board goes on further to say in 
effect “You knew that your contemplated operations would 
be in violation when you went into business and, therefore, 
you are alone responsible for your illegal operations.” In 
this we do not agree. We believe the Board, itself, 
784 shares responsibility by failing to provide an eco¬ 
nomically sound regulation for the great development 
of air transportation that we effected. We also believe the 
Board to be responsible for believing like us that large air 
transport aircraft could economically operate under the 
regulation. With full opportunity to know at least as well 
as the operators the economic implications of operating 
large air transport equipment, the Board issued letters of 
registration and in other ways recognized the carriers as 
coming under the authority of Regulation 291. So if the 
industry mistakenly believed it could live under Regulation 
291, then the Board too, believed likewise. 
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Also, contrary to Board contentions, the interpretations 
of Regulation 2*91 have not been static but have become in¬ 
creasingly strict. The Board, we hope, does not take the 
position that an operator starting business shortly after the 
war should have anticipated that his operations between two 
points in 1952 would be cut to 3 in any 4 weeks! On the 
contrary, Chairman Landis of the Civil Aeronautics Board 
in 1947 in a letter to Senator Magnuson stated that the oper¬ 
ations then conducted by large transport aircraft operators 
under Regulation 291 was not inconsistent with his interpre¬ 
tation of legal operations. It is apparent that Chairman 
Landis chose to make a broad interpretation of the regula¬ 
tion while later opinions of the Board chose to interpret it 
rather narrowly. For carriers entering the business, of 
course, it was only natural that they should take the broad 
viewpoint. 

The startling Interpretation Number 1 to Regulation 291 
which was issued in December, 1948 shocked the entire in¬ 
dustry by setting up a calendar “ doodling’’ formula for 
determining permissible frequency and regularity. The 
industry was so thoroughly aroused that it took a forthright 
stand against the interpretation from the beginning and 
solidly opposed the revocation of the blanket exemption in 
the hearing of February 15, 1949. 

Draft Release No. 43 and Regulation 291 is economically 
unsound because it seeks to restrict the quantity of service 
which increases the cost of services and destroys the eco¬ 
nomic benefit of low-cost air transportation. To carry 
quantity regulation as far as Draft Release No. 43 would 
have it, disastrously raises the cost of doing business. While 
it is theoretically possible to operate in all directions from 
a fixed base as the small aircraft operators did in 1938, it is 
economically impossible. 

The Board’s approach to the problem is that of a public 
prosecutor. The attitude is expressed somewhat like this: 
‘‘Our job is to enforce the law, not to question whether it is 
right or wrong. Regulation 291 was the only law on the 
books when the carrier went into operation. . We are enforc¬ 
ing that law and in doing so must secure convictions. We 
are sorry, but if you don’t like it, go to Congress and have 
the law changed.” 
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We are strongly disagreeing with this point of view. 
First of all, we have not attempted to change the law—the 
Civil Aeronautics Act of 1938—by action before Congress, 
because we see nothing wrong with the Act itself. We can¬ 
not agree that the Board is fulfilling its duties under the Act 
by merely sitting like a judge on self-enacted regulations. 
Regulations are not the law of the land but the tools with 
which the Board carries out its duties with regard to mainte¬ 
nance of competition, encouragement and development of 
efficient and economical air transportation at reduced 
charges, etc., etc. 

The Board has a greater duty under the Act than that of 
judge or Prosecutor. The Board, in addition, has the duties 
of an Executive. The Executive’s duties are pri- 
785 marily the development of an air transportation sys¬ 
tem in accordance with the public interest. The 
Executive’s duties are to consider “the nature of the serv¬ 
ices performed” by air carriers, and, if they are in the public 
interest, to establish a classification of air carriers and issue 
directives in the form of regulations for the protection of 
the public interest. While the duties of Prosecutor and the 
duties of Judge are admittedly proper functions of the 
Board, the duty of the Board as an executive to develop air 
transportation is, by the mandate of Section 2, without 
doubt its most important function. The non-scheduled air 
carrier industry rejects as unfounded the viewpoint that the 
Board is a judge in black robes without authority to sit 
down with the industry and work out mutual problems. 

Draft Release No. 43 is economically unsound because 
it forces low utilization of equipment upon operators which 
disastrously increases costs. The same C-46 aircraft can 
cost from $130.00 $250.00 per hour depending solely upon 
utilization. As the utilization of an aircraft goes down 
the amount of overhead that must be charged off for each 
hour of operation goes up. Passenger liability and hull 
insurance which costs just as much whether the aircraft 
is used 50 hours a month or 300 hours a month, must be 
charged off over fewer hours. Other costs such as de¬ 
preciation and obsolescence increase sharply with low 
utilization. Even maintenance costs go up with poor 
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utilization, especially in cold weather areas. Draft Release 
No. 43 is economically unsound because it does not give 
management freedom to conduct operations to reduce costs 
and to pass the savings on to the air traveler interested in 
low cost air transportation. If the carriers represented 
by the Aircoach Transport Association fail to continue 
to provide low cost air transportation to the general public 
there is indeed little economic justification for their ex¬ 
istence. 

The role that the Civil Aeronautics Board has assigned 
the large irregular air carrier is not the role assigned to it 
by History. The regulatory concept of Regulation 291 is 
that wre can legally exist only if we confine ourselves to 
supplementing the services of scheduled air carriers by 
off-route charter and other services. The quantity con¬ 
cept that theoretically permits operating the same as pres¬ 
ently certificated service but only on a very infrequent and 
occasional basis is unrealistic and economically unsound. 
The occasional off-route charter operations of the so- 
called large irregular air carriers is "well handled by those 
air carriers as a supplement to their route operations. 
Howrever, few large irregulars could confine themselves 
exclusively to this type of operation and exist. In fact it 
is doubtful if even one could exist. 

The carriers cited as being truly irregular operators by 
the Board’s approval of their individual exemption appli¬ 
cations are not representative of the industry. Almost 
invariably the operations cited are those in which the 
operator is only supplementing his income with occasional 
flights of large transport aircraft. Such operators are 
usually based a considerable distance from the large cities 
and major traffic routes. Their primary income may be 
from crop dusting, from operation of small aircraft, from 
student instruction, from airport operation, sales, etc., 
but there is probably not one that could make a profit from 
the operation of an aircraft as large as a C-46 or a C-54 
without engaging in the route operations which the Board 
frowns upon. 



680 


7S6 Equitable 

In addition to examining legal and economic arguments 
we have given a thought to equitable considerations. No 
industry can long exist in the esteem of its patrons and its 
government without observing a code of ethics for the pro¬ 
tection of those it serves. The members of the Aircoach 
Transport Association thoroughly realize this. The execu¬ 
tives of the air carriers involved are possibly no better, 
ethically speaking, but certainly no worse than the execu¬ 
tives of any other industry. What is to be said here is not 
to condone the mistakes made in the past nor, on the other 
hand, to accept the entire responsibility for loose ethical 
relationships with passengers in the past. Instead, we hope 
that a study of the past, present and future ethical conduct 
of the industry will give a better understanding of the in¬ 
dustry and will prove our determinaiton to correct abuses 
that have existed in the industry in the past. 

Most of the traffic generated for ACTA carrier members 
is done by independent or semi-independent ticket-selling 
agencies. It is hard to get an accurate history of how this 
came about, but the primary influence was probably eco¬ 
nomics and the secondary influence was C. A. B. regulation. 
From the economic point of view the operations of large ir¬ 
regular air carriers were truly too infrequent to justify 
maintaining offices in widely separated parts of the country 
exclusively serving one airline. The cost of generating 
traffic would be out of proportion to the traffic carried and 
would result in a high cost of operation. Those who main¬ 
tained high costs of operation soon went out of business. 

Carriers also discovered early in their business careers 
that the advertising of route services invited C. A. B. en¬ 
forcement action. For even though operations were truly 
irregular, the “holding out” of a route-type service was 
often pounced upon as evidence of violation of the “hold¬ 
ing out” clause. On the other hand, flagrant violations of 
the Board’s regulations concerning “holding out” were 
made with impunity by some independent agents. However, 
the Board took no action against these independent agents 
and concentrated attention exclusively on the carrier offices. 
Operators soon discovered that the Board had no authority 
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over independent ticket agents since they were not air car¬ 
riers. The more flagrantly an independent agency misrep¬ 
resented a service to the public the more passengers he got 
and the more carrier income he controlled. 

With control of carriers’ income in the hands of entirely 
unregulated independent agents, carriers, regardless of an 
intense feeling of distaste for the transactions, felt the hand 
of economic necessity upon them, and bid for the passengers. 
Even agents holding themselves out to the public as carriers 
escaped enforcement action although it was within the 
powers of the Board to prosecute such violators. 

Unscrupulous independent agents sprang into existence 
because there was an economic need to advertise and de¬ 
velop low-cost demand-type route service. Carriers were 
prohibited from filling that need. When critics of non- 
scheduled air carriers point to abuses in the industry, they 
fail to observe also that Board regulations and enforce¬ 
ment prohibiting carrier advertising of route services 
spawned them. 

Independent agencies could distribute fixed overhead by 
catering to traffic in all directions on all days. In 
787 other words, the high overhead of these offices could 
be laid off against the income from several car¬ 
riers. Control of traffic became very lucrative. Independ¬ 
ent agencies charged higher and higher commissions for 
their services. They justified these higher and higher com¬ 
missions by showing mounting costs. These mounting costs 
came from huge advertising expenditures often beyond 
their ability to sustain such expenditures. The result was 
that commission rates were forced up and the more ir¬ 
responsible elements in the industry often secured control 
of the traffic. It has proved both expensive and dangerous 
for individual companies to buck the trend toward control 
in the hands of a few irresponsibles by refusing to do busi¬ 
ness with them. The resulting low load factors and low 
utilization might be sufficient to drive the operator from 
business. 

The more irresponsible ticket agents offered any and all 
possible inducements to capture traffic whether the state¬ 
ments made to the passengers were true or not. A twin- 
engine service was misrepresented as four engine, pas- 
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sengers were held over from one day to another for higher 
commission rates by such statements as “the carrier could 
not leave because of weather’’. Misrepresentations were 
many and varied and oftentimes passengers found it diffi¬ 
cult to secure refunds. The passenger might buy a round- 
trip ticket from an agent and try to cash in the return por¬ 
tion at the other end of the line because of a change of 
plans. Of course, the carrier did not have the money the 
passenger paid for the ticket, and consequently usually re¬ 
ferred the passenger to the inaccessable agent at the other 
end of the line. 

Without going any further into violations of ethics, the 
Aircoach Transport Association comes to the Board with 
results in its campaign to correct this situation. It has 
adopted a code of ethics and has pushed voluntary enforce¬ 
ment of that code; however, until Board approval is secured 
for the Articles of Incorporation of Aircoach Transport 
Association, the Association is treading on somewffiat dan¬ 
gerous ground. For instance, an unethical agent may take 
issue with an impartial code of ethics and claim a conspiracy 
against his business. Nevertheless, the voluntary campaign 
has met with great success to date. Agents and carriers 
that meet the code of ethics of the Association after thor¬ 
ough examination will be awarded a seal of approval which 
they may use in their advertising. The seal of approval 
will assure the passenger that he is dealing -with an approved 
agent and an approved carrier and that the representations 
made in advertising are true. 

The sincerity of the Aircoach Transport Association and 
its members and Associate Members (agencies) in this 
campaign is attested to by the amount of time, attention and 
funds devoted to this project in the face of a need to devote 
the same to a critical fight for the very lives of our busi¬ 
nesses. We believe the actions of our industry will speak 
louder than any words on the subject of ethics. While not 
entirely responsible for the condition that exists, we shall 
accept responsibility for cleaning it up. 

The Board issued Economic Regulation Amendment No. 
1 to Part 242 effective December 10, 1949, "which we believe 
■was aimed at making independent agents agents in fact of 
the carriers. The regulation provided for use of the car- 
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riers’ ticket stock, the execution of written agreements be¬ 
tween carrier and agent, and other clauses which would 
bring agents clearly under the regulatory authority of the 
C. A. B. 

However, since an entire paragraph of the amendment 
was devoted to “frequency and regularity” regulation, and 
since other sections would enable the collection of- false evi¬ 
dence of frequency and regularity, it was taken to 
788 court by the carriers. For example, bookings are 
sometimes made weeks in advance by passengers de¬ 
siring transportation. The agent usually booked these 
people for passage on an approximate date without know¬ 
ing in advance which carrier might be making a trip on or 
close to the date. The effect of the regulation requiring the 
ticket of one carrier to be sold in advance with the departure 
date entered thereon would result in either (1) entering a 
tentative date on a tentative carrier ticket for purposes of 
compliance and run the risk of the ticket being considered 
“proof” of scheduled flights or (2) non-compliance. 

ACTA nevertheless supports the basic principles of the 
regulation because it facilitates enforcement of the ACTA 
code for the protection of passengers. ACTA has, there¬ 
fore, distributed mimeographed copies of its approved car¬ 
rier-agent agreement for execution. Regardless of difficul¬ 
ties, both legal and mechanical, organized compliance with 
Amendment No. 1 to Part 242 is being effected. 

Equitable considerations, moreover, demand that non- 
scheduled air carriers be not eliminated from the Ameri¬ 
can scene. Most of the non-scheduled air carriers are 
operated by veterans who started their professional flying 
in the military services. Shortly after the Tvar the War 
Assets Administration published large brochures offering 
to sell and lease large transport aircraft to veterans and 
urging them to start their own airlines. One of the 
brochures was profusely illustrated with photographs of 
successful operators and their aircraft. 

There is no doubt that Congress intended that these air¬ 
craft be made available to these veterans. Congress wrote 
into the Surplus Property Act specific priorities for veter¬ 
ans. Veterans enjoyed priorities in the purchase of large 
transport aircraft that could only be used in the type of air 
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prime importance to National Defense. Military officials 
have not hesitated to affirm this statement in the past. 
They will not hesitate to say so in the future. 

790 A.C.T.A. Alternative Plan for Regulation of the 
Demand-Type Air Carrier Industry 

By this time the solution to the problem of regulation of 
non-scheduled air carriers has already suggested itself. 
By examining the nature of the services performed by these 
air carriers it is apparent that they are providing a low cost 
second-class demand-type aircoach service. Regulations 
should be aimed at defining this type of service and drafting 
regulations to bring the type of service to its ultimate de¬ 
velopment. 

Precedent exists for the issuing of an exemption order 
which will recognize the established investments in this 
segment of the air transportation industry. Just as in the 
case of the air cargo carriers, the exemption could limit the 
operations of the air carriers to the routes served during 
a base period. In view of the Board’s reluctance to issue 
permanent exemptions except for operations limited in 
scope, such exemptions may be limited to the period of time 
it takes for the Board to pass on the several applications 
for certificates. 

Certificates should recognize each carrier as a demand- 
type carrier offering second-class low cost service. Regu¬ 
lations should be directed at restricting carriers to their 
type of operation for the route awarded. Routes awarded 
should be on an area basis as in the case of the routes 
awarded air cargo carriers. This will help to maintain a 
flexibility of operation to aid in maintaining the lowest pos¬ 
sible rates. 

Rather than uneconomic regulation as to quantity of 
service, regulation should be aimed at maintaining high load 
factors even at a sacrifice of service. Thus, regulation may 
require high one-way or round-trip load factors to be main¬ 
tained in order to avoid any tendency to directly compete 
for the same type of traffic as the first class scheduled air 
carrier. For example, failure to have a 75 per cent load 
factor could prevent the dispatch of a trip out of New York 




687 


City to the West Coast. Effective demand for fall flights 
would determine whether or not the flights were dispatched. 
However, while one air carrier’s passengers may not be 
sufficient to make up the required load, turning those pas¬ 
sengers over to another air carrier may fill out another 
flight for an economical and efficient operation. The 
demand-type air carrier would be prohibited from offering 
the departure and arrival time dependability of a scheduled 
line, would be required to aim for full load operation as a 
demand-type air carrier. 

The use of high density seating may be one regulatory 
requirement. The additional luxury of few seats with 
plenty of stretching room should be the province of the 
scheduled carrier. The demand-type service offered will 
prevent maintaining schedules for mail purposes. Such 
air carriers will not, therefore, be eligible for air mail sub¬ 
sidies. To counterbalance this, no scheduled air carrier 
should be permitted to quote aircoach rates below the cost 
of operation. This will reduce scheduled airline losses, 
increase efficiency. Of course, demand-type air carriers 
should not be required to compete with low rates maintained 
by mail subsidy. 

The former “large irregular air carriers” should be 
regulated for what they are—a definite group of demand- 
type second class aircoach and cargo carriers. Regulations 
should be adopted with the aim of restricting service to this 
type of service. 

As scheduled and demand-type air carriers switch to new 
equipment, each class of air carrier will be seeking dif¬ 
ferent equipment. While the scheduled air carriers 
791 want faster jet and turbo jet equipment to provide 
the finest in fast luxury service, the demand-type air 
carrier will be seeking high load capacity aircraft, sacri¬ 
ficing speed for the lowest cost operation per ton mile. 
Since the demand-type air carrier has no obligation to 
maintain schedules, a more economical operation can be 
effected by using aircraft with very high seating or load 
capacity. The demand-type air carrier can await the 
gathering of a good load on large equipment while the 
scheduled carrier must use smaller aircraft to meet fre¬ 
quent schedules. An axiom of air transportation is the 
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larger the aircraft the cheaper the per-ton mile costs—pro¬ 
vided load factors do not suffer in the process. 

In other words, demand-type air carriers will be aiming 
their operations at the lowest cost, sacrificing speed, de¬ 
parture and arrival time dependability, and possibly com¬ 
fort, but not safety, for a lower price attractive to lower 
income groups. Scheduled air carriers will direct their 
operations toward obtaining all of the first class traffic of 
the higher income groups with as much traffic from the 
lower income groups as they can get without operating 
below cost. Because of the inherent nature of demand- 
type air transportation it should always be able to main¬ 
tain rates lower than that of scheduled air carrier trans¬ 
portation. 

Quantity of service should be encouraged within limita¬ 
tions, restricting the type of service offered. Surface trans¬ 
portation offers various income groups of travelers Pull¬ 
man service, rail coach service, and bus service. In general, 
the bus service patron puts price ahead of comfort, speed, 
and convenience. These are the terms most attractive to 
him. The rail service patron puts comfort, speed, and 
convenience ahead of a few dollars difference in price. Who 
would now dare to say that the Interstate Commerce Com¬ 
mission should prohibit the lower cost service? Who would 
now deny the patron—the public to be served—the right to 
choose his own mode of transportation? The question was 
long ago decided in favor of the free choice of the surface 
traveler. The Board is now examining the same problem 
as air transportation comes within reach of all Americans. 
Will the problem be decided again in favor of the free choice 
of the patron? 

The above plan is not a blueprint. With little time avail¬ 
able to draft this plan, discuss it, and ratify it, it could only 
be stated in the most general terms. Nevertheless, it indi¬ 
cates the shape of the thinking of the non-scheduled 
industry. 

The defining of demand-type service in precise regulatory 
forms can be accomplished. The time available did not 
permit documenting of the economics of our position. Com¬ 
parative cost records of demand-type and scheduled serv¬ 
ices, using the same type of equipment, such as the C-54 
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will show that demand-type service justifies lower fares. 
It can be proved that the passengers carried by non-sched- 
uled aircoach are in a different income class than the 
patrons of scheduled lines. But much more time is required 
for documentation. A demand-type Aircoach Service Case, 
vre feel sure, w^ould definitely establish the need for opera¬ 
tions separate from scheduled service. 

Many of the problems of the Board wfith regard to regu¬ 
lation and enforcement would be solved. Many of the in¬ 
dustry problems relating to tariff stabilization, industry 
discipline, passenger protection, etc., cannot be solved 
without Board help. The industry is already putting car¬ 
rier ticket stock in the hands of agents, making them agents 
of the carriers and thereby extending Board authority and 
industry discipline over this formerly undisciplined and 
unregulated portion of the industry. Passenger Agency 
agreements between carrier and agent are being signed, 
The Board will be furnished with copies as required by the 
December 10, 1949 regulation. 

792 The public will be protected. Each carrier and 
each agency will have its operations examined by an 
ACTA coordinator. Coordinator offices have been estab¬ 
lished already in New York, Miami and Los Angeles. Each 
carrier and each agency will be the subject of a written 
report by one of the coordinators. A report of approval 
will enable the carrier or agent to display the ACTA seal 
of approval on offices, aircraft, and advertising. Seals of 
approval will be subject to removal for cause at any time. 
Approval will be based upon adherence to an ever-stricter 
code of ethics for the protection of passengers from the time 
they read or hear advertisements until they are deposited 
at their destination. 

Nation-wide stabilization of fares will be accomplished. 
Competition between carriers will emphasize service, the 
carrier’s name and reputation, and points served. The 
marketing of passengers by a name agency to nameless 
carriers who offer the highest commissions, regardless of 
passenger preferences will be eliminated. Carriers will 
compete to secure passenger preference wfith advertising 
and service. Nevertheless, even at stabilized tariffs, subject 
to approval of the Board, the passenger will have protec- 
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tion against economically unjustified high prices. For if 
the tariffs are too high, the first-class service of the sched¬ 
uled carriers will draw the demand-type carrier’s traffic. 
Both scheduled and demand-type services will naturally 
seek the lowest tariffs economically justified for the type 
of service offered. 

It is earnestly requested that additional time be granted 
the industry to document its position, to engage in self- 
discipline with the help of the Board, and to work out a more 
detailed plan with the Board. It is suggested that the 
Board appoint a committee of one to meet with the industry 
to examine problems, make a survey, and suggest a solution. 

Aditional time is needed which could be granted in¬ 
formally. However, it is suggested that the preferable 
plan would be to grant the industry an exemption as in the 
Air Freight Case, pending the determination of the case. 
If the decision is made to grant permanent operating au¬ 
thority by means of individual certificate applications, then 
such an exemption should be granted until certificate appli¬ 
cations are passed upon. 

Information and Argument in Support of A.C.T.A. 

Alternative Flan 

Legal 

The route certification of demand-type air carriers cor¬ 
rects all of the legal defects of regulation under 291. The 
A.C.T.A. group of air carriers will have been recognized 
as a group after an analysis of the service they are perform¬ 
ing. Regulations designed to confine operations to the type 
of operations authorized is clearly valid. Not only law but 
precedent favors this solution—the same solution as that 
achieved in the freight case. 

793 Economic and Equitable 

The solution is economically and equitably correct. The 
formula discovered by the non-skeds for low cost opera¬ 
tion—high density seating, demand-type operation, and 
low overhead—is maintained in the interest of economical 
and efficient air transportation. While this solution will 
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maintain low cost air travel for low income groups it will 
not compete for the primary traffic of the scheduled car¬ 
rier. The scheduled air carrier is permitted to seek all the 
traffic it is equitably entitled to—all the traffic that will 
pay the necessarily higher cost of first class scheduled 
service. 

We have referred to scheduled aircoach service as pseudo- 
aircoach service. The reason it is “pseudo” is that it 
adopts only one of the three major cost saving accomplish¬ 
ments of the non-scheduled air carriers—the high density 
seating. But high density seating alone does not provide 
sufficient cost saving to justify the low rates quoted by some 
of these scheduled services. True aircoach service has 
the additional advantage of lower overhead and demand- 
type service. Scheduled aircoach has higher overhead and 
higher operating costs by reason of the necessity of operat¬ 
ing on a schedule. Stand-by aircraft, for instance, are 
necessary to maintain a schedule, but a demand-type service 
merely skips a trip when the aircraft is out of service. 

Many of the scheduled aircoach services are admittedly 
below cost but are justified on the grounds that some flights, 
usually night flights at an odd hour, must be dispatched 
with the mail anyway and therefore any additional revenue 
is a gain. This means that only a fraction of the people 
who wish lower cost air transportation can be accommodated 
by any such aircoach system. It is well known that reserva¬ 
tions are often booked for weeks in advance on both day and 
night scheduled aircoach services. Agents of carriers sell¬ 
ing both first class and aircoach on the same routes often 
depreciate and undersell the aircoach service to their cus¬ 
tomers in order to secure a sale on the first class service. 

The scheduled airline aircoach service is, therefore, a 
token service not justified by their cost levels, and sup¬ 
ported in part by air mail subsidy. It is a false “come-on” 
service like the “loss leader” in a grocery store, a tem¬ 
porary phenomenon, due to disappear with the disappear¬ 
ance of non-scheduled competition, if that should come 
about. Just as the grocery store could not exist selling 
all its merchandise below cost, likewise the scheduled air¬ 
line could not support an all-aircoach service. 
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The grocery store operator usually has the loss leader 
to sell, however, whereas the scheduled airline operator 
often does not have the heavily advertised service to sell. 
The airline is like the war-time department store that 
heavily advertised a sale of nylon stockings. After the ten 
pair were sold, the rest of the customers were directed to the 
other merchandise the store had to sell. The scheduled air¬ 
line offering both regular and coach service too often gets 
tho passenger inside its ticket office or on the telephone— 
then starts selling another service. First, it is pointed 
out that reservations are booked solid for three weeks. 
Then it is mentioned that the coach service makes frequent 
stops, does not serve meals, has only one stewardess, etc., 
etc., as the reservations agent attempts to switch his cus¬ 
tomer from aircoach to higher priced service. This pro¬ 
cedure serves the scheduled line in three ways: (1) It 
meets the threat of non-subsidized competition; offers air- 
coach service to replace the non-scheduled service after it 
is eliminated. (2) It offers either a “loss leader” or a 
“come-on” to stimulate regular service sales. (3) 
794 It guarantees an artificially obtained high load fac¬ 
tor to reduce the cost of the “loss leader” or even, it 
is frankly admitted, to establish a profit in some cases. 
But the observer who believes aircoach will be expanded 
and developed for commerce and for national defense after 
non-scheduled carriers are eliminated is not a realist! 

The Board recently ordered an increase in scheduled air¬ 
coach rates from the 4 cents per mile formula to 4Vi> cents 
per mile. Doubtless this was in recognition of the fact that 
such air carriers are offering service below cost and there¬ 
fore upward adjustments of tariffs were in order. 

It has been stated that while ACTA carriers should re¬ 
tain the right to compete, nevertheless they do not injure 
the financial well being of the certificated carriers if the 
certificated carriers are prevented from quoting rates be¬ 
low cost. By this we mean that the profit potentialities 
of scheduled air carriers are injured only insofar as they 
attempt to meet the economically justified rates of the de¬ 
mand-type air carriers with unjustified low rates of their 
own. If the scheduled air carriers were permitted to quote 
rates only above their costs, and left the job of low-cost air 
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transportation to the demand-type air carriers, then they 
would not be injured in any way. In fact, the demand-type 
air carriers, freed from oppressive regulation, could stim¬ 
ulate and develop air transportation markets in the low in¬ 
come groups. The traffic developed would gradually shift 
in considerable volume over to scheduled air carriers. It 
has in the past. 

The clerk in the department store who made his first air 
trip by non-scheduled airline in order to attend his mother’s 
funeral at the other end of the country has learned to 
accept air transportation. His shorter trips to nearby 
cities will be made by scheduled airlines w T hich formerly 
did not enjoy his traffic. In 1948 as many as 50 per cent of 
the passengers aboard transcontinental non-scheduled 
flights -were first flighters. I believe that a survey would 
show that a great many of these people have traveled many 
times by scheduled airlines since they made their first flight 
by non-sked in 1948. 

The most important benefit demand-type air carriers 
bring to the air transportation industry is non-subsidized 
competition. The scheduled lines claim w T e are a small 
factor in air transportation—that we perform perhaps 5% 
of the total service. Nevertheless, the impact w T e have had 
on the industry has been phenomenal. Before the war air 
freight was non-existent. Air express at 60 to 80 cents 
per ton mile was not air freight, regardless of the efforts 
of the scheduled lines claiming to be the originators of air 
freight. 

Per-ton-mile efficiency formerly unknown in the industry 
was introduced by veterans just out of the military air 
services. It w T as this new efficiency that made air cargo 
possible by introducing new low rates below 20 cents per 
ton mile. 

Scheduled airlines formerly interested only in the 
“cream” of the traffic—the passengers and express paying 
over 60 cents per ton mile—entered the air freight field 
primarily to preserve security of routes threatened by 
“efficient service by air carriers at reasonable charges”. 
Cost reduction became a necessity for the subsidized car¬ 
riers and cost reduction was accomplished, although until 
the new markets were pioneered by non-subsidized carriers 
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they never felt the need. Nevertheless, the scheduled lines 
have approached only to within about 200% of the costs of 
the cargo lines. Sometimes their costs are three to four 
times that of their non-subsidized competitors. 

795 The non-scheduled lines pioneered aircoach, es¬ 
tablishing $99.00 coast-to-coast fares. The scheduled 
lines claimed they were “skimming the cream”. The 
non-skeds countered that the scheduled airlines were skim¬ 
ming the cream of the high income level traffic leaving the 
90% of the population without service. We don’t have to 
argue who was right. History has vindicated the non-skeds. 
During 1949 the scheduled airlines fell all over themselves 
to tap the new markets pointed out by the non-skeds. 

The scheduled lines claimed the non-sked formula was 
good only for long-haul traffic, but the non-skeds countered 
that only the prohibition against frequent trips between 
points kept them out of short-haul traffic. History again 
vindicated the non-skeds. Intra-state, between Los Angeles 
and San Francisco, where the non-skeds were not prevented 
from operating several trips a day, they operated at a profit 
for $9.99 per passenger, less than half the scheduled airline 
fare. Of course, the scheduled lines followed —at a loss, if 
necessary, to preserve security of route. 

The non-skeds pioneered the low-price transportation of 
agricultural workers from Caribbean countries and Mexico 
to farms in all parts of the United States. The scheduled 
airlines followed. 

The scheduled lines claimed the non-sked formula could 
serve only the big population centers. The non-skeds coun¬ 
tered that their formula for low-cost air transportation 
would work anywhere. Again History, not arguments, 
vindicated the non-skeds. Anchorage, Alaska, with only 
11,000 population, received over four non-sked planes a 
day in 1948, transporting 20 to 35 times the cargo of the 
certificated lines at new low prices. The scheduled lines 
serving Anchorage followed—at a loss—into the combina¬ 
tion passenger-cargo service pioneered by the non-skeds. 

If the non-subsidized carriers are eliminated by Draft 
Release No. 43 and by refusal of, or granting of, individual 
exemptions—-who will do the pioneering of markets in 1955 
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to expand the civil air fleet for commerce and for national 
defense? 

The lesson History is trying to teach us is that only non- 
subsidized air carriers have the necessary “drive” to search 
out and develop new markets in the low priced field. When 
they are developed, however, scheduled air carriers share 
the benefit. 

More important, the demand-type air carriers will benefit 
the entire industry and the U. S. Treasury by serving as a 
brake upon scheduled carriers seeking too expensive equip¬ 
ment for super-luxury service which the traffic may not pay 
for. 

The Board has a natural economic balancing force if 
demand-type service is certificated. Scheduled carriers 
cannot allow their costs to run too high without losing first 
class traffic to demand-type carriers because of unreason¬ 
ably high prices. Demand-type carriers cannot raise their 
prices to the. public without losing second-class traffic to 
scheduled carriers as they approach scheduled prices. 
Certification of demand-type service, therefore, can be of 
greatest help in attaining the objectives of Section 2 of the 
Civil Aeronautics Act of 1938. 


(Here follows 1 photo, folio 796) 
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798 Introduction 

About a year ago the Munitions Board ruled that traffic 
procurement representation for non-scheduled airlines on 
military installations would be afforded exclusively to a 
national trade association of non-scheduled air carriers 
whenever such a “reputable national organization” was 
established. In a letter from the Aircoach Transport As- 
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sociation, dated November 21, 1950, addressed to General 
Hoyt S. Vandenberg, Chief of Staff of the United States 
Air Force, ACTA requested recognition as the organization 
representing the domestic non-scheduled air carrier in¬ 
dustry. This formalized a request made verbally in con¬ 
versations with Defense Department officials representing 
the Army and Air Force. 

The letter was referred to the Military Traffic Service in 
the office of the Secretary of Defense for study. The M. T. S. 
advised ACTA January 16, 1951, that “very serious con¬ 
sideration” was being given to the “important policy mat¬ 
ter” and that the proposal is “under active consideration 
by the Department of Defense which is receiving the co¬ 
operation of the Civil Aeronautics Board in analyzing 
the problem”. It is understood that the Military Traffic 
Service will be a clearing house for movement of military 
traffic, both personnel and cargo for all services. In a let¬ 
ter of December 13, 1950 to the Military Traffic Service, 
ACTA went into further details as to how the Department 
of Defense would benefit from organized industry repre¬ 
sentation. On January 2, 1951, ACTA provided informa¬ 
tion and arguments to support the affirmative of a survey 
conducted by the Transportation School at Fort Eustis, 
Virginia, “Should Non-scheduled Air Companies in the 
United States be Financiallv Encouraged bv the Allocation 
of a Predominance of Domestic Military Travel by Air?” 
All of the above contacts with the Defense Department ap¬ 
proached the basic question “How can non-scheduled air 
carriers best serve the Department of Defense in time of 
national emergency?” 

As a result of the formal declaration of a state of na¬ 
tional emergency by the President proclaimed since these 
contacts with the Defense Department were initiated, and 
because a report has been rendered by the National Security 
Resources Board on the subject of air carrier expansion 
and mobilization, it is felt it is timely to present the mobili¬ 
zation plan of the Aircoach Transport Association in full. 
The Aircoach Transport Association requested but failed 
to receive representation on the NSRB in order to present 
its views. 

The Aircoach Transport Association agrees with the mili- 
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tarv that full scale mobilization of air transportation re¬ 
sources cannot be any more satisfactory under civilian 
“business as usual” control in the present national emer¬ 
gency than it was in the last war. ACTA agrees that ever 
closer control of this mobilization under the Department 
of Defense must be achieved to meet military needs. 
Furthermore, ACTA recognizes that at some future date 
the national emergency may be so acute as to require the 
full and complete integration of all air transportation 
serving the military into the Military Air Transport Serv¬ 
ice and the Tactical Air Command. 

While the ACTA does not presume to speak for the 
scheduled airline industry, nevertheless, it is felt the na¬ 
tional interest could be served by pointing out an almost 
natural division of air transportation services that each 
can provide the nation. This division is basically, though 
not entirely, that of strategic air transport and tactical 
air transport. 

To explain this division further let us point out that the 
services of scheduled lines can best be in the field of 
strategic air transport. The Military Air Transport 
Service plans on using the available 4-engine equip- 
799 ment of the scheduled airlines for strategic trans¬ 
ocean airlifts. The available twin-engine aircraft of 
the scheduled lines will necessarily be devoted principally 
to essential civil air transport requirements. Few of the 
scheduled airlines’ transports are suitable for such ulti¬ 
mate tactical requirements as assault transport work. 

On the other hand, the equipment of the non-scheduled 
airlines, as shown in the appendix, aside from C-54 aircraft 
which may also be assigned to strategic trans-ocean trans¬ 
port, are largely C-46 and C-47 aircraft, which, in the 
absence of more modern equipment, is the best we have 
available as the nucleus for a tactical air transport reserve 
for the military. 

May we point out in a spirit of friendly forethought, that 
failure to organize reserves of tactical, including assault, 
air transport may encourage criticism similar to that of 
charges made that the Air Force did not have sufficient 
tactical fighter aircraft and trained personnel to support 
ground troops in Korea. No one has so much as suggested 
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that the Air Force’s strategic fighting power was inade¬ 
quate, but a great many did assert that improvement could 
be made in direct or tactical service to the ground troops. 
If in the future surrounded units and their equipment can¬ 
not be evacuated from potential airheads through lack of 
assault transports and crews, criticism may again be 
voiced. The well-laid plans of the Military Air Transport 
Service may in the future, as in past airlifts, attract bou¬ 
quets because of superior organization of effective strategic 
over-ocean transportation. Nevertheless, if tactical, in¬ 
cluding assault aircraft, such as those employed by and to 
be employed by the Tactical Air Command or Troop Car¬ 
rier Command, prove to be insufficient to meet all emer¬ 
gencies, there may be criticism. In other words, we re¬ 
spectfully direct military attention to the outstanding fact 
that the non-scheduled airlines are the logical and natural 
nucleii for the organization, expansion and mobilization of 
tactical airlift reserves. It is the purpose of this presen¬ 
tation to plan such military employment for the nonsched- 
uled air carrier industry. 

I. Industry’ Representation on Military Installations 

The first step in preparing for military control of the ex¬ 
pansion and mobilization of non-scheduled air carriers is 
approval of ACTA representation on military installations. 
In this manner control and discipline are achieved. The 
Department of Defense can deal with the Aircoach Tran¬ 
sport Association and make its instructions effective upon 
all domestic non-scheduled carriers through the organiza¬ 
tion. Individual carriers can maintain liaison w’ith the 
Department of Defense through ACTA. The ACTA 
articles of incorporation and its bylaws are democratic and 
fair to all members of the industry, large or small. Military 
instructions to carriers would be enforced bv ACTA with 
approval of the Department of Defense. 

Contracts and access to military traffic would be available 
only to those carriers w T ho comply with the regulations laid 
down by tfie military. Thus, for example, no military traffic 
would be allocated through ACTA representatives on mili¬ 
tary installations except to carriers who had complied with 
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all military instructions. Representation on military in¬ 
stallations would first develop leave and furlough traffic 
and other traffic paid for by military personnel for them¬ 
selves and their dependents. However, such representa¬ 
tion on military installations would pave the way for the 
second step which is the allocation of a preponderance of 
official domestic military travel to non-scheduled air 
carriers. 

800 II. Allocation of Domestic Military Travel to the 

Industry 

In answer to a survey by the Assistant Commandant of 
the Transportation School at Ft. Eustis, Virginia, on the 
question “Should Non-scheduled Airline Companies in 
the United States be Financially Encouraged by the Allo¬ 
cation of a Predominance of Domestic Military Travel by 
Air?’ 7 , it was shown that the military would have several 
advantages. They would have an air transportation system 
controlled and disciplined to meet their needs. Aircraft 
would be assigned to making all-passenger movements or 
combination passenger-cargo movements. The cargo move¬ 
ments, w'hich are primarily West-bound because of the 
Korean emergency, could be supported by diversion of 
East-bound military rail travel to non-scheduled air car¬ 
riers to prevent East-bound deadheading. Thus, West 
Coast military installations could be requested to assign 
such East-bound military rail travel to the non-scheduled 
lines as was necessary to fill aircraft East-bound. 

It w T as suggested in earlier conversations and letters to 
the Department of Defense that this might be put into 
effect immediately through the “TPA” method. If this 
method is used, local military transportation officers would 
be instructed by the Military Traffic Service to write up the 
orders on military movements as TPA movements, reim¬ 
bursable at the rate of 3<* per surface mile. The carriers 
would file a military tariff at this rate if provisions were 
incorporated protecting them from low load factors and 
deadheads. TPA allowances would be devoted directly to 
paying non-scheduled air carriers for transportation by air 
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at the same cost as the figure the military allows for travel 
by private automobile or by other means of transportation. 

To rapidly expedite the development and expansion of 
non-scheduled air services for the military, another method 
may be preferred by the Department of Defense. Under 
the second method all participating carriers would be paid 
for the military operations of their aircraft at a negotiated 
rate per airway mile. This rate, for purposes of illustra¬ 
tion might be $1.00 per plane mile for a C-46. For a mini¬ 
mum of 50 passengers capacity on this type aircraft or 
about 10,500 lbs. cargo capacity this rate would be very 
economical to the government. 50 passengers moving at 
$1.00 a mile would be the equivalent of per passenger 
air mile or comparable to 1 l A to 1%^ per surface mile. Of 
course, this rate is even lower than that of transportation 
by rail. However, under this method the Department of 
Defense would be paying for any necessary deadheads. Any 
insufficiency of loads would bring the rate per passenger or 
the rate per ton mile up. 

It is believed that the Military Traffic Service’s interest 
in high load factors for lower costs would cause the air¬ 
craft to be dispatched with high load factors and little 
deadheading. The entire facilities of ACTA would be de¬ 
voted through its Space Control, to filling aircraft and 
avoiding unnecessary deadheads. It is believed that trans¬ 
portation expenses of the Department of Defense could be 
considerably reduced. At the same time a large airlift 
reserve would be established under military control. In 
addition, movements of military personnel to new duty 
stations or to ports of embarkation can be expedited. 

Traffic would be controlled and directed as shown on the 
ACTA Mobilization Planning Chart. The transportation 
requests of the military services would be coordinated 
through the Military Traffic Service. The Military Traffic 
Service in turn would issue transportation orders to the 
ACTA Washington office. ACTA would contact carriers 
under contract by phone or teletype and aircraft would be 
dispatched to move the loads. Space Control would be 
effected through ACTA’s regional offices in New York, 
Miami, Seattle and Los Angeles. All regional offices would 
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be linked by teletype with the national ACTA office and 
the Military Traffic Service. 

801 A typical movement would be as follows: Several 
planeloads of urgently needed military cargo must 
be transported from New York to San Francisco and Seattle 
for overseas air transportation to Korea. If the request 
originated with the Army, the Army would contact the 
Military Traffic Service and they would turn the move¬ 
ment over to ACTA for its contracted members. West 
Coast and Miami carriers who had aircraft in New York on 
common carriage operations, or New York carriers, would 
be contacted for assignment of aircraft to the movement. 
The aircraft would pick up the loads and transport them 
as directed to San Francisco and Seattle. Before the move¬ 
ments were under way, however, the Military Traffic Service 
would have contacted transportation officers in all three 
services at West Coast installations. The transportation 
officers would be directed to contact the ACTA offices in 
Los Angeles and Seattle to reserve space on the aircraft 
arriving from the East. The two regional offices would 
control space, rejecting transportation requests that could 
not be handled under a system of priorities prescribed by 
the Military Traffic Service. Upon arrival of the transports 
at San Francisco and Seattle, the ACTA regional offices 
would have placed all return traffic. Fresh crews would 
take over and make the return to East Coast or Midwest 
points or return to bases on the West Coast. Close coor¬ 
dination on a national scale would reduce deadheads to a 
minimum. Upon arrival at East Coast or Midwest points 
the aircraft would either be dispatched upon another move¬ 
ment or returned to East Coast bases or common carriage 
traffic points (such as New York for Miami based carriers) 
at the expense of the government. West Coast based 
carriers, of course, would have terminated their operation 
at the West Coast points unless their aircraft were needed 
for additional round-trip movements. Or, if New York was 
a customary traffic procurement point for the West Coast 
carrier’s common carriage transcontinental traffic, the char¬ 
ter contract could be terminated at New York. 
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III. Contracts for Domestic Transportation of Personnel 
and Cargo and for Training of Reserves for Transport 
and Assault Operations 

Transportation contracts could be made, as now, on a per- 
passenger-mile basis or a per-ton-mile or per-plane-mile 
basis for transportation of cargo. However, such rates 
contemplate much deadhead within the rate structure be¬ 
cause the carrier alone is responsible for getting return 
loads or getting his aircraft back to his base. Thus, the 
minimum rate that could be contemplated for passengers 
upon a per-passenger-mile basis, with the carrier respon¬ 
sible for deadheads and short loads, etc., would be 3£ per 
passenger surface mile. On the other hand, with the govern¬ 
ment responsible for helping to arrange return loads and 
to avoid deadheads, the rate would be as low T as 2^ per pas¬ 
senger air mile on full round-trip loads. These figures are 
only tentative and may be lovrer or higher, depending upon 
the degree of organization to prevent low load factors. 

It is believed that close Military Traffic Service-ACTA 
control of traffic would make this second plan more econom¬ 
ical for the government. The Department of Defense would 
be in direct and immediate control through the Military Air 
Traffic Service of all such operations. In addition, many 
annoying paper-wmrk details of authorizing and making 
payment for each military passenger wmuld be avoided. 
Also, cargo movements would not require the detailed paper¬ 
work needed for movements contracted on a per ton mile 
basis. Under the second contractual method, passenger 
transportation requests for each movement would be turned 
in by the carrier through ACTA to the Military Traffic Serv¬ 
ice to support the per-plane-mile payments made to each 
carrier. It is easy to see that this procedure would greatly 
simplify the accounting for mass movements of men and 
materiel. Such movements, of course, may be contemplated 
in the near future. It w’ould be an unhappy thought that 
such a mass movement might be bogged down by sheer 
w r eight of paper wrork alone. On the other hand, veri- 
802 fication of the airway-miles covered by each contract¬ 
ing carrier at the request of the Military Traffic Serv¬ 
ice, supported by the individual transportation requests 
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from military installations and military traffic points is 
comparatively simple. Once this system is put into effect all 
non-scheduled air carriers in the United States could be 
mobilized within 24 hours for mass movements to the West 
Coast, to Alaska, to the end of the Aleutian chain or even to 
Korea to support assault or evacuation commitments there. 

Complementary to contracts for transportation of per¬ 
sonnel and cargo, the Air Materiel Command may enter into 
contracts for training of reserves or recruits for transport 
and assault operations. These reserves to be trained may 
include navigators, pilots, flight engineers, radio operators, 
maintenance personnel, operations personnel and traffic per¬ 
sonnel. The problems to be encountered in organizing large 
domestic movements would be similar to those encountered 
in organizing large military tactical air transport opera¬ 
tions. The savings to the government involved in such a 
plan for training of reserves are obvious. Reserve per¬ 
sonnel who are to be trained as crew members would be 
assigned to training duty at one of the bases of the non- 
scheduled carriers participating in defense contracts. The 
former military pilots who comprise about 90% of the crew 
members on non-scheduled lines would give en route train¬ 
ing to crew members assigned them. 

A typical cargo movement from Toledo, Ohio to Fairfield, 
California, or a troop movement from Fort Riley, Kansas 
to the Seattle Port of Embarcation, might also do double 
duty as a training operation for several reserve crewmen. 
In addition to normal crew aboard there may be a couple of 
navigators practicing en route navigation, a couple of pilots 
and a couple of flight engineers. The common carriage 
flights of non-scheduled airlines can also carrv trainees. In 
addition to en route training, the same personnel may re¬ 
ceive direct instruction and practice at or in the vicinity of 
the non-scheduled airline bases. Since these bases are 
located for the most part in the large population centers 
such as New York, Miami, Los Angeles and Seattle, their 
locations would be ideal for attracting reserve personnel 
with the least possible inconvenience as far as their regular 
jobs and the defense production effort is concerned. Under 
this program, training and transportation would proceed at 
a speed that would otherwise be considered fantastic within 
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the same budget. Flight crew members, especially, are 
eager for training. It is a certainty that a large scale train¬ 
ing program of this nature could be conducted for a fraction 
of the cost of a training program involving personnel flying 
empty military transports on training missions. 

IV. Lease of Available Military C-46 Transports to Non- 

Scheduled Operators 

Civil operations of non-seheduled airlines are now at an 
all-time peak. Equipment is being profitably utilized on 
common carriage non-military movements of passengers 
and cargo. Although aircraft utilization per day can be 
increased greatly with consequent increases in trained flight, 
maintenance, and operations personnel, lack of equipment 
would have to be faced as an early problem. This represents 
a problem only if no additional transport equipment is avail¬ 
able. If such is the case, orders must be issued drastically 
reducing transportation being performed for civil purposes 
and aircraft thus released turned over to the military con¬ 
tract operation. The disadvantage to the Department of 
Defense in ordering this move before an all-out emergency 
is that it prevents further expansion of the airlift reserve 
strength of trained personnel and equipment beyond this 
point. 

803 It is believed that passenger operations of non- 
scheduled airlines during the limited emergency and 
before all-out mobilization are more profitable than contem¬ 
plated contract operations with the Department of Defense 
before all-out mobilization. Therefore, resistance may be 
encountered to ACTA’s requests for assignment of aircraft. 
However, since the objective is to expand available trans¬ 
portation facilities in addition to mobilizing what we have 
at the present time a practical plan to obtain and operate 
additional equipment is preferable to orders requisitioning 
transportation facilities. 

The principal sources of additional equipment that can be 
released without damage to the defense effort are approxi¬ 
mately 300 C-46 transports assigned to Air Forces and Na¬ 
tional Guard training. In addition, stored C-46s are avail¬ 
able at Clark Field, Manila, and elsewhere. As stated 
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earlier, efficiency in training is to be obtained by using the 
training transports for the double duty of transportation 
and training. Availability of the additional C-46 transports 
on a month to month lease basis would stimulate the develop¬ 
ment of such additional air transport facilities as flight, 
operations, and maintenance personnel and maintenance 
and operations facilities. In addition to having the trans¬ 
ports we would have fully organized facilities and personnel 
for operating them. 

It should be kept in mind that C-46s held for training are 
good for training only, whereas in a sudden airlift emer¬ 
gency the same aircraft distributed to non-scheduled air 
carriers throughout the country whose managements will 
have the telephone numbers of already trained reserve per¬ 
sonnel at their fingertips could put a huge airlift operation 
under way overnight. The ACTA mobilization plan has the 
triple advantages of increasing airlift, training personnel, 
and providing an immediately available reserve for emer¬ 
gency military airlift operations. It is believed that these 
three benefits as well as lowered costs should clinch the 
argument for mobilization of tactical air transport facilities 
and personnel through the non-scheduled airline industry. 

V. Assignment of New Military Assault Transports to the 

Industry 

While the C-46’s and C-47’s, -which will be the backbone 
of the non-scheduled airlines after C-54’s are assigned to 
strategic airlift, are not the best in assault aircraft, never¬ 
theless, they can be used for this purpose should the emer¬ 
gency require. Then, to, they are suitable for other tactical 
emergencies -when help may be required by Troop Carrier 
Command. It is quite possible, for instance, to dispatch the 
entire non-scheduled fleet of C-46 aircraft via the Aleutian 
chain to Japan for evaluation or assault operations. The 
deficiencies of the aircraft, of course, lie in the fact that they 
can operate only from improved airstrips, and necessarily 
require considerable time on the ground for loading and un¬ 
loading of cargo and are not able to carry some of the larger 
items such as trucks, half tracks, and heavier automotive 
equipment. Nevertheless, we have these transports now 
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and they are therefore better now than the ones on the draw¬ 
ing boards and those being produced in the factories. 

However, once the available civil and military C-46 and 
C-47 aircraft are absorbed into a military controlled airlift 
under the Department of Defense, we must look to new and 
improved military assault aircraft for future expansion. In 
looking over the aircraft on military order or in production 
at the present time, ACTA recommends the Chase Avitruc 
C-123, especially in its turbo-prop version, as the best avail¬ 
able combination military assault transport and civil trans¬ 
port for aircoach and cargo operations. It is understood 
that the Army took the view that this aircraft was the 
804 only one suitable for assault operations after exten¬ 
sive evaluation tests at Eglin Field, Florida. As our 
non-scheduled air carriers are not supported by air mail 
subsidy, the cost of operation of any aircraft is a most im¬ 
portant consideration in its employment. The C-46 and 
C-54 aircraft have proved to be the most economical aircraft 
per ton mile that have been used since the war. 

The Chase Avitruc with turbo-props promises to trans¬ 
port up to 30,000 lbs. payload for a range of 750 miles or 22 
to 24,000 lbs. for a range of 2,000 miles. Fuel consumption 
promises to be in the region of as low as one gallon per mile 
of the less expensive and less critical turbo-prop fuels. 
Thus, for a fuel-power cost no more than that of a C-46, 
almost three times the payload is available. ACTA recom¬ 
mends the production of transports of all makes which ap¬ 
proach or better the per-ton-mile efficiency specified above. 

Our national economy can easily support a minimum of 
five times the air transportation equipment that it does at 
the present time, but such expansion cannot be immediately 
effected with presently available equipment. Ton mile 
costs of operation are still too high to make reductions in 
cargo and aircoach rates to support such expansion. How¬ 
ever, it is quite a different proposition to support an expan¬ 
sion when rates of 12^ per ton mile on cargo and rates of 
3^ per passenger mile on aircoach operations can be 
achieved. We are the section of the industry that pioneered 
and developed for the entire industry every new transporta¬ 
tion market since the last war. These new markets are the 
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aircoach markets (3^ to 4M>^ per passenger mile transporta¬ 
tion), the air cargo market (at 15^ to 20^ per ton mile), the 
combination passenger-cargo market, and the agricultural 
labor movements market. Of course, all of these markets, 
since the pioneering by the non-scheduled lines, have been 
exploited also by many of the scheduled lines. Nevertheless, 
the pioneering accomplishments of our segment of the in¬ 
dustry should give weight to our words when we say that 
five times the presently available domestic air transporta¬ 
tion equipment can be supported by the United States. 

The NSRB report asserts that the government now pur¬ 
chases $300,000,000 worth of travel per year, of which 70% 
is purchased by the Department of Defense. Within this 
purchasing power alone, the Department of Defense can 
support a sizeable increase in air transportation facilities. 
A huge increase can be effected by allocating the overwhelm¬ 
ing proportion of the transportation of first-class mails and 
parcel post to carriage by air at freight rates. Freight rates 
of 14 cents per ton mile, which is well within the range of 
non-scheduled operators with new cargo equipment having 
the per-ton-mile efficiency specified earlier, can take over 
the mail and parcel post market at no cost to the govern¬ 
ment ! Freight rates of 14 cents per ton mile and less can 
also tap the vast rail express market. 

ACTA and other proponents or air transportation ex¬ 
pansion contend that the production of air transport equip¬ 
ment specially designed for economical transportation will 
open up entirely new markets. Aircraft which were origi¬ 
nally designed for luxury passenger travel cannot be con¬ 
verted to aircoach and cargo transportation without facing 
the original and operating costs of equipment designed for 
the higher passenger revenues and mail pay. Neither can 
aircraft designed as high-speed bombers be converted into 
cargo aircraft without suffering a premium cost per ton mile 
of transportation. The needs of military strategic bombing 
require such aircraft, but entirely different requirements 
apply to strategic and tactical air transportation equipment. 
Given the time for a survey, non-scheduled airlines, using 
their own actual costs and projecting upon them the lower 
costs of using cargo designed equipment such as the Turbo- 
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prop Chase C-123, can prove that lower cost transportation 
to tap huge markets is now possible. 

805 The NSRB report attacked the premises upon 
which the Air Merchant Marine bills are based. The 
essential provisions of the Air Merchant Marine bills 
(H. it. 448, S. 237, and S. 3507 of the 81st Congress) are: 

1. To have the government develop and purchase at 
lease $100,000,000 worth of new long, medium, and short 
range types of transport aircraft. 

2. To design these aircraft as cargo transports which are 
readily adaptable to military use. 

3. To lease such aircraft to all qualified operators at a 
rent sufficient to return all or a great part of the production 
costs to the government. 

4. To provide for recapture of 50% of the excess profits 
over 10% earned by operators of such transport aircraft. 

5. To provide for application of both rentals and re¬ 
captured profits to the purchase of the transports by the 
operators. 

6. To provide that 75% of the key personnel used by the 
airlines operating the leased equipment be organized into 
one of the military reserves. 

ACTA supports the basic objectives of the Air Merchant 
Marine bills. This approach will certainly succeed provided 
the aircraft are truly designed with low per ton mile opera¬ 
tional costs in mind. The cost figures of the NSRB report 
were based upon passenger-designed aircraft. The higher 
original and operating costs of these aircraft were the 
reason for what ACTA believes is an erroneous conclusion 
—that large scale expansion of air transportation facilities 
through low cargo tariffs cannot be attained with equipment 
available in the near future. Since military transports 
such as the assault transports and long range four engine 
transports must be designed and produced for military 
purposes, additional economies in production can be effected 
bv military and civil sponsorship of the same aircraft types. 

Further expansion of tactical airlift beyond maximum 
utilization of existing C-46 transports can be effected by one 
of two methods: 

1. The Air Merchant Marine bill approach which should 
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contemplate construction and lease of such efficient trans¬ 
port aircraft as will also be manufactured for the Air 
Forces. 

2. Direct allocation by month to month lease of Air 
Forces’ cost-efficient transport aircraft to operators until 
the military has direct need for them in immediate military 
operations. 

By either of these two approaches, efficient, new cargo-type 
aircraft can be made available to the industry for rapid 
expansion. In addition, the industry reserve training pro¬ 
gram can include training in the latest types of assault 
transports and other military transports. 

VI. Mobilization of the Industry into Integral Units of 
the Military Air Transport Service 

The premise behind the ACTA plan for non-scheduled air 
carrier mobilization is that military control is conceded 
from the first. It is not thought necessary short 
806 of war or total mobilization to abandon all civilian 
commitments for a strictly military operation. How¬ 
ever, planning should contemplate M-Day orders which 
would put aircraft already under close liaison with the mili¬ 
tary, actually into military units. 

The Military Air Transport Service, it is planned, would 
have operational control and training control of all contract 
activities of the non-scheduled air carrier industry during 
Phase I. Phase II would call for the direct integration into 
squadrons and groups of the Military Air Transport Serv¬ 
ice. The aircraft, the crews and other personnel engaged in 
semi-military operations under Phase I would be taken over 
by M. A. T. S. under Phase II. 

In addition, the industry should be prepared to turn over 
all or a large part of its busines and equipment to M. A. T. S. 
as soon as all-out mobilization or war intervenes. This 
could readily be accomplished through advance planning by 
M. A. T. S. C-46 aircraft could be organized into squadrons 
and groups. Similarly, transports leased or otherwise 
assigned to air carrier operations could be organized into 
squadrons and groups. Finalv, the 75% or more of each 
carrier’s key personnel already organized in the military 
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reserves would be called up and would continue their opera¬ 
tions in uniform. With adequate preparation for this 
emergency, the transition period from contract operation to 
full military operation would be short. 

Furthermore, the transition could be accomplished with¬ 
out any delay in air transport or assault operations. For 
example, the non-scheduled air carrier units might be mov¬ 
ing to Korea or elsewhere as contract carriers with orders 
to active duty and transition to integral military units being 
accomplished while the mission was enroute. 

The Department of Defense could mobilize a part of such 
reserve air transport facilities or all, as the military situa¬ 
tion required. Until the military situation requires mobil¬ 
ization, however, ACTA recommends maximum develop¬ 
ment of civil air carrier activity and contract activity in 
order to expand air carrier facilities. Without such an 
incentive—without the assurance that individual company 
identities would not be obliterated until necessary, expan¬ 
sion and mobilization may be retarded. 

This is the plan, therefore, of the industry that is willing 
to contemplate all-out mobilization. This is the industry 
that is composed of such a high proportion of veterans of 
World War II that the obligation to return to the services 
under a grave emergency is openly recognized. Under the 
plan outlined, the Department of Defense would secure the 
fullest cooperation of the non-scheduled industry, its know¬ 
how and its demonstrated ability to develop new uses for 
air transportation. This can be our prncipal contribution— 
to point out and help organize and develop new markets so 
that five times the present civil air transport facilities, 
both scheduled and non-scheduled, would be available as a 
civil reserve for national defense. 

Amos E. Heacock, President 

Aircoach Transport Association 
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889 Air Transport Associates, Inc. 

Docket # 4265 

Summary of flight charts appearing on pages 6 and 7 of Respondent's brief— 
Seattle, Washington to Anchorage, Alaska. The following shows the days of the 
week on which flights were performed: 

Total 



Mon. 

Tues. 

Wed. 

Thurs. 

Fri. 

Sat. 

Flown 

March. 

. 3* 

2 

1 

1 

1 

1 

9 

April. 

. I 

2 

1 

3 

5 

1 

13 

May. 

. 3 

3* 

4 

0 

3 

1* 

14 

June. 

. 2 

1 

3 

2 

2 

3 

13 

July. 

. 1 

4 

1 

2* 

1* 

0 

9 

August. 

. 3 

2 

3 

0 

2 

0 

10 

September.... 

. 1 

2 

1* 

2 

3 

2 

11 

October. 

. 2 

2* 

1 

1* 

2 

3 

11 

November. . . . 

. 2* 

1 

2* 

2* 

0 

2 

9 

December. 

. 1 

2* 

2 

2* 

3 

2 

12 

Total days flown out of a possible 306. 

* More than one section was flown on one of these days. 
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Summary of flight charts appearing on pages 8 and 9 of Respondent's brief— 
Anchorage, Alaska to Seattle, Washington. The following shows the days of the 
week on which flights were performed: 



Sun. 

Mon. 

Tues. Wed. 

Thurs. 

Fri. 

Sat. 

Total 

Days 

Flown 

March. 

1 

0 

2 

3 

2 

1 

1 

10 

April. 

May. 

1 

0 

2 

4* 

2 

2 

3 

14 

. 2 

0 

3 

2 

2 

1 

3* 

13 

June. 

2* 

0 

2 

3* 

2 

3 

3 

15 

July. 

0 

1 

1 

2# 

1 

3 

2* 

10 

August. 

. 0 

1 

2 

1 

2* 

0 

1 

4 

September. .. 

1 

1 

2 

1 

0 

3 

1 

9 

October. 

. 0 

1 

1* 

1* 

1 

0 

2 

6 

November. . . 

. 0 

1 

3 

3 

1 

0 

2 

10 

December.... 

1 

1 

2 

2 

1 

1* 

1 

9 

Total days flown out of a possible 306, 
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* More than one section was flown on one of these davs. 

H More than one section was flown on both of these days. 


901 Ax Appeal 

To the Business People & Residents of Anchorage 

On March 20,1951, the Civil Aeronautics Board will hold 
an oral hearing at which Air Transport Associates will be 
required to show cause why its Letter of Registration 
should not be revoked. 

At the present time AT A is averaging from eight to 
twelve trips to Alaska weekly. Frequency is determined 
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by the needs of the Community for passenger and freight 
service. 

Should CAB rule unfavorably following the hearing next 
Tuesday ATA would, to judge from past rulings, be limited 
to a maximum of two trips a week. 

At the present time ATA maintains four modern C-46 
type air carriers, and provides reasonable passenger fares 
and freight rates to and from the states. A large percentage 
of this area’s fresh produce and meat is carried by this line. 

ATA believes that its service is important to the business 
life of your community. This belief is predicated on the 
volume of passenger and freight service now- provided for 
the area. ATA would like to continue this service. It 
prospers as it serves the area, but adequate service cannot 
be maintained on the basis of two trips a week. An unfavor¬ 
able CAB ruling, following next Tuesday’s hearing, would 
mean that ATA would have to discontinue its Alaska 
service. 

ATA needs your help. If you feel that this service is 
important to your community and would like to have it 
maintained, here’s how you can help: Wire today to the 
Chairman Delos Rentzel, Civil Aeronautics Board, Wash¬ 
ington, D. C., and tell him why you think ATA should be 
allowed to fly as many trips a week as necessary to meet 
the Territory’s air carrier needs. Prompt action is essen¬ 
tial, as all requests must be in the Chairman’s hands by 
next Monday, March 19th. Telegrams may be left at ATA’s 
office, 313—4th Avenue for transmission, or call 40401 for 
further information. 

Air Transport Associates 

• •••••• 
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925 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1896 Issued to Air Transport Associates, Inc. 

Motion for Stay and Postponement of Effective Date of 
Order Serial No. E-5723 Issued September 21, 1951 

Comes now Air Transport Associates, Inc. (hereinafter 
referred to as Air Transport) and moves the Civil Aero¬ 
nautics Board (hereinafter referred to as the Board) to stay 
and postpone the effective date of its Order Serial No. 
E-5723 dated September 21, 1951, and in support of this 
Motion respectfully shows: 

(1) Paragraph 1 of the Board’s Order Serial No. E-5723 
dated September 21,1951 revokes Air Transport’s Letter of 
Registration, effective October 21, 1951. 

(2) Because of the importance of this order, for the 
reasons hereinafter stated and others, Air Transport de¬ 
sires to present to and file with the Board certain important 
facts, law and argument which it is believed may cause the 
Board to vacate, change or substantially modify its order 
Serial No. E-5723. A motion for rehearing and reconsidera¬ 
tion of the above mentioned Order is now in the course of 
preparation but cannot be completed and filed before Octo¬ 
ber 15,1951. 

(3) Section 302.11(d) of the Board’s Procedural Regula¬ 
tions states No Motion for Rehearing and Reconsideration 
or the granting thereof by the Board operates as a stay of 
the effective date of the order sought to be modified or 

vacated unless specifically so ordered by the Board. 

926 (4) Therefore, in order to avoid and make un¬ 
necessary further proceedings with respect to the 

stay and postponement of the effective date of this order, 
for the reasons hereinafter set forth Air Transport is filing 
this motion. Because of the time limitations imposed by 
statute for obtaining this relief elsewhere than from the 
Board and the imminence of the effective date of the Board’s 
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order E-5723 it is respectfully requested that the Board 
expedite its action upon this motion. 

(5) The business of Air Transport is substantial; it and 
its affiliate sales and maintenance companies employ more 
than 100 persons directly dependent upon its continued 
operation; its stockholders have invested considerable time, 
labor and money in the operation and development of its 
business during which time valuable good will has accrued; 
it has entered into contracts and lease agreements with re¬ 
spect to real and personal property in many of which it is 
obligated beyond October 21, 1951; and thousands of per¬ 
sons living in the important defense area of Anchorage, 
Alaska, now dependent upon Air Transport’s continued 
operation will be adversely affected by the immediate termi¬ 
nation of Air Transport’s operations. 

(6) Air Transport operates principally between Seattle, 
Washington and Anchorage, Alaska. The importance of 
Air Transport’s continued operation pending a final deter¬ 
mination of the validity of the Board’s order was force¬ 
fully demonstrated by the reaction of the public in Anchor¬ 
age when, during the first week after the issuance of the 
Board’s Order Serial No. E-5723, Air Transport, pursuant 
to said Order, carried less than one-third of the cargo it 
transported from Seattle to Anchorage during the previous 
week. 

(7) In this instance the Board has revoked Air Trans¬ 
port’s Letter of Registration and at the same time ordered 
it to cease and desist in the same order. The Board did not 
issue a cease and desist order prior to its order of revoca¬ 
tion as Air Transport is informed has been done in the ma¬ 
jority of similar cases of the class of carriers to which Air 
Transport belongs where letters of registration have been 
revoked by the Board after the Board found a violation of 
the same regulation upon which the Board based its revo¬ 
cation in the instant case. Contrary to this usual 

927 procedure, the Board imposed upon Air Transport 
the most drastic and harsh sanction possible, to wit, 
the outright revocation of Air Transport’s Letter of Regis¬ 
tration in addition to issuing the usual cease and desist 
order. This drastic action on the part of the Board de¬ 
prives Air Transport of its right to conduct the business 
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which it has built up over the years. If the Board’s revoca¬ 
tion order as now issued remains in effect while it is being 
reconsidered by the Board and during the time the decision 
of the Board is being reviewed its devastating effect upon 
Air Transport will cause immediate, permanent and ir¬ 
reparable damage in loss to Air Transport of its business, 
its highly trained and efficient business organization and 
personnel besides substantial financial loss which Air Trans¬ 
port can never recoup. 

(8) Aside from the illegality of the Board’s action in re¬ 
voking Air Transport’s Letter of Registration without first 
issuing a cease and desist order, the inequality of treat¬ 
ment accorded Air Transport and other carriers found to be 
willfully and knowfingly in violation of the same regula¬ 
tions, the permanent, irreparable and immediate loss Air 
Transport will suffer, and the other matters which will be 
presented in Air Transport’s Motion for Reconsideration, 
it is respectfully submitted that in all fairness this Motion 
should be granted. 

Wherefore, for the reasons stated. Air Transport moves 
the Board 

(1) To stay and postpone the effective date of its Order 
Serial No. E-5723 dated September 21,1951 

(a) until 60 days or such other time as the Board will 
allow after proceedings pertaining to the review of said 
order have become final; or, in the alternative. 

(b) until 60 days or such other time as the Board will 
allow after the issuance of the Board’s Order disposing 
of Air Transport’s Motion for Rehearing and Reconsidera¬ 
tion, if the Board’s action on said motion be adverse to 
Air Transport. 

928 (2) And for such other or further relief as the 

Board deems just and equitable. 

Respectfully submitted, 

Warren E. Miller, 

910 17th Street , N. W ., 

Washington 6, D. C., 

Attorney for Air Transport 

Associates , Inc. 


October 10,1951. 
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929 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

In the Matter of the Revocation of Letter of Registration 
No. 1896 Issued to Air Transport Associates, Inc. 

Docket No. 4265 

Motion for Reconsideration, Rehearing, Reargument and 
Revocation of Order Serial Number E-5723 

Communications with respect to this Motion may be sent 
to: Warren E. Miller, Attorney for Air Transport Associ¬ 
ates, Inc., 910 17th Street, N. W., Washington 6, D. C., and 
Amos E. Heacock, President, Air Transport Associates, 


Inc., Box 55, Boeing Field, Seattle, Washington. 

October 15,1951. 

930 Index 

Original 

I. Fairness and Equality of Treatment Require 
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931 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

In the Matter of the Revocation of Letter of Registration 
No. 1896 Issued to Air Transport Associates, Inc. 

Docket No. 4265 

Motion for Reconsideration, Rehearing, Reargument and 
Revocation of Order Serial Number E-5723 

Comes now Air Transport Associates, Inc (hereinafter 
referred to as Air Transport) and respectfully requests 
reconsideration, reargument, reopening of proceeding and 
revocation by the Civil Aeronautics Board (hereinafter 
referred to as the Board) of Order Serial Number E-5723 
dated September 21, 1951, revoking Letter of Registration 
No. 1896, effective October 21,1951, and directing Air Trans¬ 
port to immediately cease and desist in certain particulars 
as set forth in said Order. 


I 

Fairness and Equality of Treatment Require 
Reconsideration 

1. Air Transport submits that the equities of this pro¬ 
ceeding require a re-opening of the case. The Board has 
just instituted an investigation and proceeding in order to 
determine the proper place of the Large Irregular Carrier 
in the national air transportation system. 1 When a pro¬ 
ceeding of this nature is pending, it is consistent policy not 
to revoke or cancel existing operating rights. Thus, in the 
air freight field, the Board held that the non-certificated 
freight operators were in violation of the non-scheduled 
exemption order, 2 but the Board permitted them to operate 


1 Order Serial No. E-5722 instituting Investigation of Air 
Service by Large Irregular Carriers, issued September 21, 
1951. 

2 Investigation of Nonscheduled Air Services, 6 C.A.B. 
1049; Regulation 295. 


pending the conclusion of the Air Freight Case. 
932 In the field of foreign air transportation, the Board 
found that Trans-Ocean and Seaboard & Western 
willfully and knowingly violated the Act and the regula¬ 
tions 3 but only cease and desist orders were issued, pending 
the determination of their certificate proceedings. 

2. This policy has already been established in the field of 
irregular air transportation. The Board had ordered the 
cancellation of the Letters of Modern Air Transport prior 
to the institution of the investigation (Docket No. 5132). 
This order was based upon willful and knowing violation 
of the Act and regulations. Into this investigation in the 
Board’s Docket No. 5132 were consolidated all pending 
applications of air carriers for individual exemption, in¬ 
cluding those of Air Transport and Modern. 

3. The precise grounds for revoking the Letters of Regis¬ 
tration of Air Transport and Modern are identical. The 
Letters of Registration of both carriers were revoked upon 
the finding that they knowingly and willfully violated the 
same regulations promulgated by the Board which limited 
the frequency and regularity of their flights. 

4. The action of the Board automatically placed Modern 
in the same position as it was prior to the issuance of the 
Order revoking its Letter of Registration; that is, Modern 
was thereby permitted to continue operations under its 
Letter of Registration, with the additional right to partici¬ 
pate in the hearings to be held in the Matter of the Investi¬ 
gation of Air Services by Large Irregular Carriers and 
Irregular Trcunsport Carriers, instituted by the Board in 
its Order Serial Number E-5722 on September 21, 1951. A 
copy of this latter-named Order is attached, marked Exhibit 
1, and made a part hereof. 

5. The Board obviously intends that neither Modern nor 
any other irregular carrier shall be penalized while this 
matter of allowable frequency and regularity is determined 
as part of an over-all investigation of the entire irregular 


3 Trans Ocean Air Lines, Enforcement Proceeding , Docket 
No. 3244, decided June 5, 1950; Investigation of Seaboard & 
Western Air , Docket No. 3346, decided June 5,1950. 
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air carrier industry, which has been developed since the 
Civil Aeronautics Act was enacted and amended. The 
Board’s position was thus stated: 

933 Order Serial Number E-5720: 

“The Board is this day issuing an order (Serial No. 
E-5722), instituting an investigation into all matters 
relating to and concerning air transportation conducted 
by certain Large Irregular Carriers and Irregular 
Transport Carriers, and, among other things, is consoli¬ 
dating into such proceedings all pending applications 
filed by Large Irregular Carriers pursuant to Section 
291.16 of the Board’s Economic Regulations. It would 
appear that fairness requires that all carriers whose 
exemption authority has not financially terminated as 
of the date of issuance of said order Serial No. E-5722 
instituting investigation should be consolidated in such 
proceeding . Accordingly, the Board has determined 
that it should reopen on its own initiative the proceed¬ 
ing in Docket No. 3854 in order that it may be consoli¬ 
dated with the proceeding in Docket No. 5132.” 

6. The application filed by Air Transport for individual 
exemption was consolidated in the investigation proceed¬ 
ing. Among the matters which are subject to this investi¬ 
gation are “frequency and degree of regularity”. The 
legal effect of the Board’s decision to include in its investi¬ 
gation all carriers holding Letters of Registration on Sep¬ 
tember 21, 1951, is to continue the operating authority of 
Air Transport because Air Transport’s Letter of Regis¬ 
tration was in effect on September 21, 1951, and is still 
in effect. 

7. The prior practice of the Board in dealing on equal 
terms with all carriers that are similarly situated is well 
established. In the case of Oxnard Sky Freight Enforce¬ 
ment Proceeding, Docket No. 4590, the Board made this 
statement: 

“It is argued that suspension is a drastic remedy, 
comparable under the circumstances to revocation, and 
that the type of violations involved do not warrant 
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such action ... If the effects of the violations 
committed by Oxnard were so isolated then such argu¬ 
ments could have merit. Oxnard is only one of the 
many irregular carriers. If we permit it to carry on 
operations of the type shown, we must equally permit 
the same for all other irregulars . . .” (italics sup¬ 
plied) 

In the opinion of the Board in the case of Viking Airliners 
et al, Docket No. 3447, the Board reiterated its responsi¬ 
bility for equality of treatment when it stated: 

“Failure by the Board to revoke respondent’s Letter 
of Registration under the circumstances herein dis¬ 
closed would be inconsistent with the Board’s duty to 
enforce compliance with the statute, would make diffi¬ 
cult the future enforcement of the statute, and would 
not accord the equality of treatment to which all are 
entitled under the law.” (italics supplied) 

8. Unless the Board reconsiders and revokes its order 
E-5723, it will be discriminating against Air Transport 

in imposing the harshest sanction possible, to-wit, 
934 revoking its Letter of Registration; and such action 

will be contrary to the precedent established by the 
Board in Modern’s case (Order E-5720 in Docket 3854) and 
in the general investigation which it has ordered. 

9. Even if the Board grants the application of Air Trans¬ 
port as a result of its general investigation and proceed¬ 
ing, Air Transport will suffer immediate and irreparable 
injury because it will have lost its customers, its personnel, 
its good will, and its place in a highly competitive industry. 
Such a result should be avoided. The action herein re¬ 
quested will prevent this immediate and irreparable injury. 

10. By the order of which reconsideration is sought, Air 
Transport would suffer immediate, irreparable and devas¬ 
tating damage. Air Transport and its affiliated companies 
have in existence at the present time the following contracts 
and leases: 

Insurance contracts on four C46’s, totaling approxi¬ 
mately $25,000 for nine months. All cancellations of 
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this contract are subject to heavy short term cancella¬ 
tion penalties. 

Eight year lease on office space with King County 
Airport with a monthly cost of $144.42. 

Twenty-one month lease with Georgian Hotel at 
$350.00 per month with leasehold improvements of 
$5,000. 

Five year lease for warehouse and office lease, An¬ 
chorage, Alaska, $400 per month with leasehold im¬ 
provements of $5,000. 

Three year lease at 101 Pre Fountain Place, $75 per 
month, with leasehold improvements of $4,000. 

Eleven month lease at 116 Pacific Avenue, Bremer¬ 
ton, Washington, with monthly costs of $175 with lease¬ 
hold improvements of $1,000. 

Ten year lease at Boeing Field Terminal, at $250 
per month with $1,200 leasehold improvements. 

One year contract for miscellaneous automotive and 
aircraft servicing equipment at an annual rate of 
$15,000. 

Eight year lease for warehouse and hangar, main¬ 
tenance, aircraft servicing, building and property, 
with monthly rental of $266.62, with $17,000 leasehold 
improvements. 

Air Transport has considerable money invested in its 
operation. It and its affiliated companies employ over one 
hundred persons. Air Transport hauled substantial quan¬ 
tities of cargo from Seattle, Washington to Anchorage, 
Alaska, which cargo consisted principally of perishable 
foodstuffs. Air Transport is informed and believes it 

hauls approximately 90 per cent of this type of cargo 
935 consigned to Anchorage. This order, if permitted 

to become final, will prevent Air Transport from 
engaging in its air activities. Air Transport has a sub¬ 
stantial interest in this Order within the meaning of Section 
10 of the Administrative Procedure Act because if it is 
permitted to become effective it will deprive Air Transport 
of its right to do business. This will result in the financial 
loss of the investment it has in its business, will be con¬ 
trary to the public interest, and will outlaw a useful and 
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needed air service between Seattle and Alaska which is 
sorely needed by the inhabitants of Alaska. 

II 

The Majority Opinion Reaches an Unconstitutional Result 

11. The majority opinion misconceives Air Transport’s 
argument with respect to Regulation 291. Air Transport 
commenced its non-scheduled operations in July, 1948. At 
that time, Air Transport relied upon the regulations of 
the Board, acquired aircraft and made a substantial invest¬ 
ment in its air carrier operation. In so doing, Air Trans¬ 
port acquired a business and property right—as w r ell as 
a license right. Standard Air Lines v. Civil Aeronautics 
Board, 85 App. D.C. 29, 177 F. 2d 18. These business and 
property rights (as distinguished from ordinary license 
rights) are rights 'which are protected by the due process 
clause of the Fifth Amendment to the Constitution. Once 
these rights are acquired, and they were acquired in July, 
1948, a subsequent alteration of the license right, with ad¬ 
verse effect upon the property right, can and does result 
in an unlawful and unconstitutional action. This was made 
clear by the Court of Appeals in the Standard case, supra, 
when the court said, with particular reference to Letters 
of Registration. 

“The government can not make a business dependent 
upon a permit and make an otherwise unconstitutional 
requirement a condition to the permit.” 

Yet, that is exactly what has taken place here. At the 
time Air Transport acquired its property rights, the per¬ 
mit which the Board granted to Air Transport permitted 
an unlimited frequency of flights, the only requirement being 
that such flights be nonscheduled. (Regulation 292.1, Serial 
No. 388) 

12. Thereafter, the Board announced a series of im¬ 
proper and unlawful restrictions upon Air Transport’s 

permit. 

936 First, by an “interpretation” announced without 
notice or hearing (Serial No. ER-136) the Board set 
forth so-called “illustrative examples of irregular and 
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regular service”. This “interpretation”, for the first 
time made reference to “calendar analysis” and presented 
an “interpretation” which was not the same as that exist¬ 
ing at the time Air Transport acquired its property rights. 
This retrospective interpretation of a regulation does affect 
Air Transport’s rights. Then, the Board judges Air Trans¬ 
port by this retrospective and different interpretation. 
It is this later interpretation upon which the Examiner’s 
Report and the majority Opinion rely. It is this legisla¬ 
tion in camera and after the act which is unlawful and 
contrary to the Constitution. 

Second, the Board announced, again without hearing, that 
permission to use large aircraft should be “granted only 
in cases in which the Board can define the scope of the 
carrier’s authority with more particularity than is possible 
under a blanket exemption authority such as section 292.1”. 
Whereupon the Board repealed section 292.1 insofar as it 
applied to Air Transport. The Board, however, can not 
lawfully, without a hearing, repeal the operating authority 
under which Air Transport acquired its rights and substi¬ 
tute therefor a new and different authority. To do so is 
to deprive Air Transport of valuable property rights with¬ 
out due process of law and contrary to the provisions of 
the Administrative Procedure Act. While it may be true, 
as the majority opinion holds, that the Board can not ques¬ 
tion the constitutionality of the act of Congress which 
creates the Board, Air Transport submits that the Board 
can and should determine if its own actions are consistent 
with and not contrary to constitutional requirements. This 
the majority opinion fails to do. 

Third, the Board does not judge Air Transport by the 
requirements of section 292.1, as it must do to prevent 
an unconstitutional result, but by a different regulation 
(291) as amended and interpreted in a series of proceed¬ 
ings to which petitioner was not a party. Looking at regu¬ 
lation 292.1 as it existed in July, 1948, which must be done, 
it is necessary to consider the announced purpose of that 
regulation: 

“In addition to the public demand and need for air 
transportation service furnished by the certificated air 
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carriers on regularly scheduled operations, there is a 
public demand and need at the present time for air 
services on an irregular basis both to certificated and 
non-certificated points . Such irregular services 
937 vary greatly with respect to type of service, and 
fill a need which, because of fluctuations in de¬ 
mand and the impossibility of determining where and 
'when the demand will arise, by its very nature cannot 
be fulfilled economically by carriers operating on regu¬ 
lar schedules and routes. Such services can be per¬ 
formed by non-certificated air carriers, and because 
of their knowledge of local conditions or willingness 
to perform specialized types of services such services 
can frequently be performed by them more adequately, 
economically and quickly than by certificated carriers.” 

13. In connection with service to and from Alaska, which 
is the subject of this case, it is also appropriate to consider 
the related regulation, 292.2. This regulation, also as it 
existed at the time Air Transport acquired its property 
rights, exempts ** intra-Alaska ” operations, and emphasizes 
the fact that Alaska is peculiarly dependent upon air trans¬ 
portation for the carriage of goods and persons and the 
further fact that a great many of the activities of Alaska 
are seasonal and transitory, requiring an irregular opera¬ 
tion wuth a peak movement over short periods. Reg. 292.2. 
Serial No. ER-121). 

14. Reading these regulations, and forgetting the ex post 
facto interpretations and amendments, it is apparent that 
Air Transport has not violated the regulations knowingly 
and willfully. 

15. The majority opinion (page 5) sets forth—as horrible 
examples of Air Transport’s activity—the number of trips 
operated from March to July. This, of course, is the 
season of peak movements into Alaska. Yet, nowhere does 
the majority opinion discuss the basis of the regulation, 
i.e., the fluctuations in demand and peak season movements 
to Alaska and movements in direct and indirect support of 
defense construction projects, wrhich Air Transport wras 
expected to and did in fact accommodate. Judged by the 
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proper standards, Air Transport lias not knowingly and 
willfully violated the regulations. 

16. Instead of using the standards existing when Air 
Transport commenced and operated its service, the major¬ 
ity opinion finds that a different rule should be applied. 
Fluctuating demands apparently no longer mean the meet¬ 
ing of “peak season” demand which the term meant when 
Air Transport engaged in its lawful business activities. 
Now the majority opinion says that Regulation 291 was 
not intended to authorize “route type services between 
fixed termini.” This term, “route type services between 
fixed termini”, is not found in any regulation. It was never 
used to describe either regular or irregular serices. It is 
a new term developed in an “Opinion” adopted on May 25, 

1950, without notice or hearing being afforded to 
938 Air Transport or anyone else. In that “opinion” 

the Board held, as a matter of predetermination and 
without evidence received as such, that the Board had con¬ 
cluded to put out of business all Large Irregular Air Car¬ 
riers who in the past have been conducting route services. 
This is the opinion and standard by which the majority 
opinion judges Air Transport. This is a new and different 
standard—a standard which does not appear in any regu¬ 
lation and of which Air Transport was not informed when 
it acquired its property rights. 4 

17. Air Transport submits that the Board changed the 
rules for irregular operations, and did so in an unlawful 
manner. The application of those rules to Air Transport 
is likewise unlawful. The majority opinion does not answer 
this contention. 

18. Member Adams, in his dissent, makes it clear that the 
Board changed the rules in the middle of the game. His 
solution, and it is a sound, practical approach, is to follow 
the more orderly procedure of notifying Air Transport of 


4 As hereinafter shown, Air Transport was not permitted 
to introduce any evidence to show that the new and unusual 
standard set out in the May 25 opinion, which applied to 
domestic air service was not applicable to travel to and 
from Alaska. 
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the changed rules, and not depriving Air Transport of its 
property rights, and not depriving the public of a useful 
service. 

m 

The Administrative Procedure Act and the Civil Aero¬ 
nautics Act Require a Reopening of the Proceeding 

19. Member Adams’ dissent suggests a course of action 
which conforms to the provisions of the Administrative 
Procedure Act. The majority opinion disregards those 
provisions. Section 9(b) of the Administrative Procedure 
Act provides: 

“Except in cases of willfulness or those in which the 
public health, interest or safety requires otherwise, 
no withdrawal, suspension, revocation or annulment 
of any license shall be lawful unless, prior to the insti¬ 
tution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing 
and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful 
requirements. # # 

# 

20. In the instant case, no such consideration was shown. 
No actual chance was given to Air Transport to comply with 
the applicable law after the Board had determined Air 

Transport was operating in violation of its regu- 
939 lations. There was no order of the Board command¬ 
ing obedience to the regulation found by the Board 
to be violated as required by Section 401 of the Civil Aero¬ 
nautics Act (52 Stat. 987, 49 U.S.C. 481(h)): 

“The Authority, upon petition or complaint or upon 
it own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces¬ 
sity so require, or may revoke any such certificate, 
in whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or 
regulation issued hereunder or any term, condition, 



731 


or limitation of snch certificate: Provided , That no 
such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to he 
fixed by Authority, with an order of the Authority, 
commanding obedience to the provision, or to the 
order (other than an order issued in accordance with 
this proviso), rule, regulation, term, condition, or 
limitation found by the Authority to have been violated. 
Any interested person may file with the Authority a 
protest or memorandum in support of or in opposition 
to the alteration, amendment, modification, suspension, 
or revocation of a certificate. ” 

21. While Section 401 refers to certificates, it is never¬ 
theless applicable to this case. Section 401 of the Civil 
Aeronautics Act requires the Board to issue certificates 
for those operations which are required by the public 
convenience and necessity. The Board did not comply 
with this requirement in the case of non-scheduled and 
irregular air carriers. Instead, the Board issued Letters 
of Registration. Although the Board evaded the statutory 
duty of issuing certificates, the Board cannot create new 
and different types of certificates and then ignore the 
requirements which the Congress placed in the Civil Aero¬ 
nautics Act to protect the air carriers. Thus, Section 
401(h) of the Civil Aeronautics Act applies to this case. 
Therefore, procedure in compliance with the quoted law 
demands “an order of the Authority commanding obe¬ 
dience to the provision or the order” as a prior condition 
to revoke Air Transport’s license to operate for “failure 
to comply with any provision.” 

22. The majority opinion (p. 9) relies upon a “warning 
letter from the Board’s staff.” This letter was signed by 
an enforcement attorney and did not state that it was an 
official communication from the Board, that the Board had 
considered either the contents of the letter or the informa¬ 
tion upon which the letter was based. This letter of course 
is not compliance with either Section 9(b) of the Adminis¬ 
trative Procedure Act or Section 401(H) of the Civil Aero¬ 
nautics Act. 
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940 23. The Board’s failure to comply with the require¬ 

ments of the Administrative Procedure Act and the 
Civil Aeronautics Act with respect to irregular carriers has 
been apparent. The failure in this case to give adequate 
notice and opportunity for compliance is just as much a 
“hacking away” at the Administrative Procedure Act as 
the Board’s action in attempting to limit irregular carriers 
to 3 and S trips per month. This action was recently held 
to be invalid by Judge Bastian in American Air Transport, 
et al. v. Civil Aeronautics Board , et al Civil Action Number 
1295-51, United States District Court for the District of 
Columbia. 

IV 

The Public Interest Requires a Reopening of This 

Proceeding 

24. The Board has closed its eyes to the requirements of 
the public convenience and necessity and the public interest. 
At page 11, the majority opinion holds that it will not con¬ 
sider evidence relating to public need for Air Transport’s 
service. This conclusion is error. The Board is created 
not only to enforce laws but to build and develop a sound air 
transport pattern. Section 2 of the Civil Aeronautics Act 
sets forth those matters which are defined by statute as 
being in the public interest. To disregard Section 2 is to 
disregard the mandate of Congress. The whole picture of 
air transportation must be considered. One of the impor¬ 
tant aspects of this picture is air service to and from the 
Territory of Alaska. Air Transport provides a low-cost, 
useful service which is different from that provided by regu¬ 
lar and certificated carriers. The nature of this service is 
shown in detail at pages 26 et seq. of this motion. 

Congress provided specifically that the regulations of the 
Board, including exemptions under Section 416 must be in 
the public interest. Regulation 291 was originally found by 
the Board to be in the public interest. Now the majority- 
opinion holds that the issue of public interest is not an issue 
in this proceeding. Such an opinion is contrary to the ex¬ 
press provisions of the statute particularly where the le¬ 
gality of the interpretation of Part 291 is being challenged 
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with respect to operations to Alaska. There was presented 
on behalf of Air Transport at the time of hearing of this 
case petitions and statements from substantial numbers of 
the public who will be adversely affected by the Board’s pro¬ 
posal to terminate Air Transport’s license. Such evidence 
indicating the public need for Air Transport’s service 
941 cannot be ignored by the Board. Air Transport re¬ 
spectfully submits that such evidence is germane and 
should be considered. It seems clear that evidence of viola¬ 
tion of the regulations is admissible in a case involving an 
application for operating rights, and, conversely, evidence 
of convenience and necessity and the public interest is ad¬ 
missible in a case involving the revocation of operating 
rights. It is respectfully submitted that Air Transport has 
not been afforded a fair hearing unless the Board includes 
in the record of this proceeding and considers the evidence 
relating to the need for its services between Seattle and 
Alaska, that is, the telegrams, letters and petitions which 
were sent to the Board, and which were mentioned at the 
time of argument in this case. 

25. The majority opinion of the Board (page 11) is in 
error in rejecting Air Transport’s argument with respect to 
the need for its services and the “public interest” when the 
opinion holds such evidence is not germane to the issues in 
this case. Section 2 of the Civil Aeronautics Act sets forth 
those matters which are defined by statute as being “in the 
public interest”. 

26. The Board in considering part 291 of the Economic 

Regulations, is required, according to the mandatory pro¬ 
visions of Section 416(a) of the Civil Aeronautics Act, to 
consider, in establishing just and reasonable classifications 
of carriers and just and reasonable regulations for each 
classification of carriers only such classification and regula¬ 
tions as the Authority finds necessary “in the public inter¬ 
est First, the Board must establish “just and reasonable 
classifications or groups of air carriers * * * as the 

nature of the services performed by such air carriers shall 
require.” The establishment of reasonable classifications 
requires as a prerequisite a determination by the Board of 
the services performed by such air carrier. This can only 
be determined by an investigation by the Board. This in- 
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vestigation, however, was not ordered until September 21, 
1951, when the Board issued its order Serial Number E-5722, 
the same date it issued the order herein complained of re¬ 
voking Air Transport’s letter of registration. Likewise, 
without such investigation, there was no basis for the re¬ 
strictive amendments to Part 291 of the regulations by which 
Air Transport is being judged. These amendments must 
be “in the public interest” or the Board contravenes the 
express provision of the statute. “Public interest” as set 
forth in Section 416(a) of the Civil Aeronautics Act 
942 cannot be determined without an investigation such 
as that initiated on September 21,1951. The Board’s 
action in amending Part 291 was, therefore, without author¬ 
ity of law as the basic procedure for determining the public 
interest had not been followed. Therefore, Part 291, which 
is the basis for the Board’s action in this case, is without 
authority of, and contrary to law, void and ineffectual. The 
order here in question was based upon this regulation and 
hence it is illegal and should therefore be revoked. 

y 

The Majority Opinion Contains Errors of Fact and of Law 

27. The majority opinion states (page 3) that it adopts 
the Examiner’s findings, except as modified by the opinion. 
With respect to the finding of regularity, this statement is 
far from clear. The Examiner’s conclusion that Air Trans¬ 
port operated regularly was based upon an analysis of 
flights operated to two points: Boeing Field and Paine 
Field. The Examiner (Report, page 6) points out that if 
only the Boeing Field flights are considered, then there are 
breaks in the service from the 20th day of July through the 
31st day of July, from the 11th of August to the 23rd of 
August, from the 7th of September to the 17th of September, 
from October 15 to October 22, from November 15 to No¬ 
vember 19, and from December 23 to December 30 in a north¬ 
bound direction. Similar breaks in service during each 
month existed in a southbound direction. These breaks are 
adequate to meet the requirements of the regulation. The 
Examiner then goes on to add the Paine Field flights in 
order to arrive at a service which amounts to more than 
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two flights per week without breaks of two week intervals. 
Thus, the Examiner must have concluded that the Boeing 
Field flights alone were not regular. But, the majority 
opinion (page 31) claims to be based only upon the Boeing 
Field flights. And, the majority opinion fails to make any 
finding as to whether or not there were breaks in the service. 
Unless this finding is made, the majority opinion lacks a 
finding which is esential to the conclusion it reaches. 

The majority opinion (page 12) holds that Section 9(b) 
of the Administrative Procedure Act is inapplicable because 
Letters of Registration are not permanent in character. 
Letters of Registration are as “permanent” as many certifi¬ 
cates. That Act, however, by its terms does not differentiate 
between permanent and temporary licenses. Section 
943 2(e) includes the “whole or part” of a permit or 

registration in the definition of license. Mr. Walter 
pointed out in the debate on the bill that the definition of 
section 2 “embraces every form of operation where a pri¬ 
vate party is required to take the initiative in securing the 
official permission of a government agency.” Congressional 
Record, May 24, 1946, p. 5755. The majority opinion fails 
to understand that a Letter of Registration is, by virtue of 
the Administrative Procedure Act, just as much a license as 
a certificate of public convenience and necessity. The Board 
has long held that the provisions of the Administrative Pro¬ 
cedure Act apply to temporary certificates. 5 The same pro¬ 
visions 6 apply to Letters of Registration. 

Further, the majority opinion is in error as there is no 
substantial evidence in the record to support its finding that 
Air Transport “knowingly and wilfully conducted in air 
transportation a regular service”; and “held out to the 
public that it conducted a regular service, or that it violated 
Section 401(a) of the Civil Aeronautics Act.” 

28. The majority opinion (pages 6-7) holds that Air 
Transport held out a regular service. Evidence of record in 


5 Pioneer Certificate Renewal Case, Docket No. 3719, de¬ 
cided September 1, 1950 (p. 9 of mimeographed opinion). 

6 Mid-Valley Distilling Corporation v. De Carlo, 161 F. 2d 
485. 
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this case does not show that Air Transport either conducted 
or held out a regular service over this period of time. The 
record does not show’ that any member of the public desiring 
to travel either from Seattle to Anchorage or from Anchor¬ 
age to Seattle could know’ in advance on what day next w’eek 
or next month Air Transport would have a flight in any 
given direction. Regularity indicates a continued pattern 
of flights similar to the schedules followed by the certificated 
airlines. A person today can look at a schedule and deter¬ 
mine that on such and such a day at such and such an hour a 
scheduled flight will occur between two given points. How t - 
ever, a careful review’ of the evidence here w’ill show’ that no 
such planned regularity existed on the part of Air Trans¬ 
port Associates over this period of time. If the travel agent 
held out a regular service, the travel agent represented sev¬ 
eral different carriers, and did not hold out a regular service 
by Air Transport. 

944 29. The Majority opinion relies upon evidence not 

properly of record. The issues w’ith respect to time 
are limited to the period set forth in the complaint, i. e., 
March 1,1949 to December 28,1949. The Board, in reaching 
its decision, indicated many times on pages 4 and 5 of its 
opinion that it relied on other evidence, and included in Ap¬ 
pendix B flights for the period from January through June 
30, 1950. This, it is respectfully submitted, is contrary to 
law and exceeds the time issue in this case. Evidence that 
would be admissible covering the period of time after the 
complaint w’as filed should not have been considered and 
used by the Board in reaching its opinion in this case. 

VI 

The Board Discriminates Against Air Transport 

30. On May 25,1951, Alaska Airlines, Inc. was granted a 
certificate of public convenience and necessity for operation 
between points served by Air Transport in the United States 
and Alaska. The Board, after an exhaustive hearing, had 
“found” Alaska to be “unfit” and “unable” to undertake 
the responsibility entailed by such a grant. The Board fur¬ 
ther “found” that Alaska had twice been cited by the Board 
for violations of its rules, and that although it apparently 
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had complied in the period just prior to the hearing, the 
Board was unwilling to accept such short-time compliance 
as sufficient basis for belief in future compliance. Despite 
such finding, it was determined that Alaska Airlines, Inc. 
should receive a certificate of public convenience and neces¬ 
sity. Then, at the time Alaska Airlines’ new operations 
were going into effect, the Board issued an order revoking 
the operating authority of Air Transport, serving the same 
route. Air Transport is the carrier which would have pro¬ 
vided Alaska’s chief competition. 

Although Alaska Airlines has a long record of inefficient 
management, a weak financial structure, the inability to 
operate successfully without huge mail subsidies, and a rec¬ 
ord showing it has been cited by the Board on different oc¬ 
casions for violations of the Board’s rules, that carrier has 
been handed the business which Air Transport developed 
through arduous pioneering work. At the same time the 
Board has ordered Air Transport completely out of opera¬ 
tion. In view of the circumstances surrounding its forced 
retirement from the air transportation industry, it is clear 
that Air Transport is being discriminated against, 
945 since it is not being given the same opportunities as 
other carriers who have been found to have violated 
the same regulations, specifically Alaska Airlines, Inc. and 
Modern Air Transport, Inc., to hold its place in the operat¬ 
ing field. 

On December 1, 1947, the Board, through a show* cause 
order, Serial No. E-1028, instituted a proceeding to deter¬ 
mine whether Alaska Airlines was violating the rules and 
regulations promulgated by the Board. On January 2,1948, 
as a result of this proceeding, the Board issued a cease and 
desist order, Serial No. E-1093, in which Alaska was ordered 
to cease and desist from the following actions: 

(1) From engaging in air transportation of persons 
on a common carrier basis between Anchorage, Alaska 
and Seattle, Washington, and between Fairbanks, 
Alaska and Seattle, Washington. 

(2) From advertising directly or otherwise, or by 
any other manner representing to the public directly or 
otherwise, or allowing the public to believe or under- 
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stand that Alaska Airlines was engaged in the air trans¬ 
portation of persons between any point in Alaska and 
any point in the continental United States, on any kind 
of frequent or regular service. 

(3) From operating flights with any degree of fre¬ 
quency or regularity, or within any kind of uniform 
pattern. 

On August 12, 1949, the Board issued a second cease and 
desist order to Alaska Airlines, Inc., Order Serial No. 
E-3134. In addition to the violations charged in the original 
show cause order, the order issued on August 12, 1949, in¬ 
cluded these violations : 

(1) Deviation from published tariffs in violation of 
Section 403(b) of the Civil Aeronautics Act. 

(2) Discrimination in service by issuing passes and 
free transportation to certain persons. 

946 (3) Failure, refusal, and neglect to file on time 

certain reports required by the Board’s Eco¬ 
nomic Regulations and by the Director of the Alaska 
office, in violation of Section 407(a) of the Act. 

Obviously, Alaska Airlines was granted, not one, but two 
opportunities to cease and desist as a result of the Board’s 
two orders to cease and desist from practices interpreted by 
the Board to be violations of its rules and regulations. Air 
Transport was not so treated. This is doubly significant as 
Alaska Airlines, Inc. is the same carrier which is now taking 
over the business developed since 194S and presently being 
served by Air Transport. Had Alaska been accorded the 
same treatment as Air Transport has received, it would now 
have been out of operation for almost four years, long be¬ 
fore the proceedings were begun in which it received a certi¬ 
ficate of convenience and necessity over the very route on 
which it had violated the regulations which prompted the 
Board’s two orders to cease and desist. To have given 
Alaska Airlines such an advantage over Air Transport is a 
discrimination such as to warrant a grave reexamination of 
the Board’s reasons for having issued an order of revoca¬ 
tion, rather than an order to cease and desist, as it has in 
other cases. 

It is apparent upon the face of the proceedings involved 
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in the granting of a certificate of public convenience and 
necessity to Alaska Airlines, Inc. under highly unorthodox 
conditions, and the revocation of Air Transport’s Letter of 
Registration simultaneously with the beginning of opera¬ 
tions by Alaska Airlines, Inc. under the newly awarded cer¬ 
tificates, that discrimination against Air Transport and to 
the benefit of Alaska Airlines is being shown. This dis¬ 
crimination if the order herein complained of goes into effect 
will result in the complete dissolution and abolition of Air 
Transport as an operating company, a situation in total 
contravention to the American way of free enterprise, con¬ 
trary to Section 2 of the Civil Aeronautics Act, and contrary 
to the Constitution of the United States. 

947 No authority has been given to the Board to apply 
regulations with discrimination against one member 
of the same class. In the instant case, Air Transport’s busi¬ 
ness is being taken over by a carrier which was granted two 
orders to cease and desist and allowed to remain in opera¬ 
tion, whereas Air Transport, which has been active in its 
efforts to obtain an investigation of the industry, has been 
ordered out of business; such discrimination not affording 
Air Transport an opportunity to cease and desist from al¬ 
leged violations in accordance with rulings by the Board. 

The discrimination against Air Transport is further 
aggravated by the fact that upon the same day the Board 
issued an order instituting the investigation which Air 
Transport instigated and has been seeking over the years, 
the Board issued an order to rescind its revocation order 
against Modern, thus allowing that carrier also to remain 
in operation while the investigation is in progress. Air 
Transport has not been shown such privilege or permission, 
and particularly in the case of the two above-mentioned 
carriers, has been discriminated against, with such devas¬ 
tating effects as to call for a reexamination by the Board of 
its order to revoke Air Transport’s Letter of Registration. 

31. In the case before the Board, Transocean Airlines, 
Inc.—Enforcement Proceeding, Docket No. 3244, Orders 
Serial No. E-42S2, dated June 5, 1950, the Board stated: 

“It. remains to be determined what order the Board 
should enter to remedv the knowing and wilful viola- 
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tions Transocean has committed. . . Our Economic 
Regulations do not require the revocation of a letter of 
registration upon a finding of knowing and wilful viola¬ 
tions. Rather, they make the letter of registration 
subject to revocation upon a finding of such violations.” 

32. In the case of Meteor Air Transport, Inc., Docket No. 
4100, Orders Serial No. E-5002, dated January 4, 1951, the 
Board issued a Cease and Desist order because of the fol¬ 
lowing violations: 

948 (a) too frequent and regular trips. 

(b) quoting and collecting rates for air transpor¬ 
tation of persons and property different from effective 
tariffs. 

(c) providing at different rates like and contemporane¬ 
ous service under substantially similar circumstances and 
conditions, thereby subjecting traffic to unjust discrimina¬ 
tion. 

In making the Cease and Desist order, the Board said in 
its opinion: 

“Although, we have found that Meteor’s violations 
of the Act have been knowing and willful, w T e are not 
disposed to employ the drastic remedy of outright 
revocation of Meteor’s Letter of Registration. We 
have decided instead to adopt the device of a cease and 
desist order prohibiting specific violations.” 

33. Not only was Meteor given a chance to comply but it 
was allowed to maintain its operating license and has there¬ 
fore been included with the irregular carriers within the 
bounds of the investigation initiated by the Board. Why 
is its position any different from that of Air Transport? 
Were its violations considered by the Board to be any less 
wilful or knowing? The Board did not find them so. On 
the contrary, Meteor was found to have engaged in viola¬ 
tions of a more serious character. By the very nature of 
the violations charged and found against this carrier, it is 
apparent that they are of a more serious kind than those 
charged to Air Transport. Yet, on the eve of a large-scale 
investigation which may clarify the position of all irregular 
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carriers to the point that they may continue to operate 
under economic regulations allowing sufficient flexibility to 
encourage rather than defeat this new industry, one of the 
largest of these carriers is doomed to oblivion as a result 
of an arbitrary, capricious decision directed at it upon the 
very day the investigation is initiated. 

34. Air Transport would submit at this point that the 
enforcement proceedings which resulted in the revocation 
of its Letter of Registration were initiated by a Show 
Cause Order exactly one week after it was served 
949 with the Examiner’s Report in the Alaska Service 
case, which report devoted one full page to a de¬ 
nouncement of Air Transport and its President. This 
attack stated plainly that nothing said by Air Transport 
had been considered in compiling the report, although Air 
Transport was later driven out of business precisely at the 
time its traffic could be taken over by the subsidized carriers 
nearby certificated in that case. No degree of rationaliza¬ 
tion can otherwise explain the train of events in this case. 
From such a disadvantageous position in the Alaska Serv¬ 
ice Case, Air Transport has constantly striven to overcome 
the discrimination and favoritism facing it. Through the 
expenditure of much time and money Air Transport’s 
President has contested in and out of the courts for Air 
Transport’s right and that of the other irregular carrier’s, 
to be heard upon this vitally important economic matter. 
Air Transport has, at great expenditure of time and money, 
filed court proceedings to set aside the granting of a cer¬ 
tificate of convenience and necessity to Alaska Airlines 
under conditions which, under any possible interpretation 
of the action taken, would be favoritism, since such carrier 
was found to be totally unsuitable and unfit by the Board 
to accept the responsibility. It is this carrier which will 
now take over the business which Air Transport has de¬ 
veloped. Air Transport has protested the tariffs filed by 
the two carriers newly certificated to take over its traffic 
because they are below the cost of operation, supported by 
mail subsidy and are designed to eliminate the irregular 
carrier. It has, with cause, challenged the constitutionality 
of that section of the Civil Aeronautics Act, which would 
give to any individual unfettered discretion to issue cer- 
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tificates of convenience and necessity without regard to 
findings made by the Board in compliance with statutory 
requirements. Upon the day on which the Board initiated 
an investigation which may prove in many respects the very 
points for which Air Transport has fought, only short weeks 
before the United States courts will hear the petitions filed 
in this matter before it, and the exact time when highly 
controverted and contested certificates became effective and 
the holders were ready to take over the business developed 
by Air Transport, the Board has seen fit to hand down a 
decision upon a matter which had been before it for many, 
many months, a decision with no right of redemption at¬ 
tached. The facts speak for themselves. The cus- 
950 toman,' order to cease and desist is missing. Air 

Transport has been ordered to stop all operations 
within thirty days. One hundred-and-six trained employees 
will be unemployed. The adoption of this order by the 
Board will take out of service passenger and cargo equip¬ 
ment, as well as trained personnel who fly these planes, at 
a time when air carriage space is at a premium. A large 
amount of capital will be lost. This penalty will be suf¬ 
fered by Air Transport because it made more frequent and 
more regular flights than members of the Board thought it 
should make. This, notwithstanding the fact that the regu¬ 
lation does not say that any specified number of flights is 
a violation of its regulations. And despite the fact that the 
frequency and regularity of flights is one of the major con¬ 
siderations in the forthcoming investigation, a significant 
factor because it indicates that the Board is cognizant of 
the existing problem, and realizes the illegality of Regula¬ 
tion 291 because it was promulgated without any prior in¬ 
vestigation. Meanwhile, Air Transport is not to be allowed 
to remain in business long enough for the outcome of the 
investigation to be determined. Such action on the part of 
the Board is discriminatory, and is done with the actual 
intent to deprive Air Transport of its rights to operate 
during the investigation. It was aptly said by the Supreme 
Court of the United States: 

“When we consider the nature and theory of our in¬ 
stitutions of government, the principles upon which 
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they are supposed to rest, and review the history of 
their development, we are constrained to conclude that 
they do not mean to leave room for the play and action 
of purely personal and arbitrary power . . . Though 
the law itself be fair on its face and impartial in appear¬ 
ance, yet if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discriminations 
between persons in similar circumstances, material to 
their rights, the denial of equal justice is still within 
the prohibition of the Constitution. Yick Wo v. Hop¬ 
kins, 118 U. S. 356, 369, 30 L. Ed. 200, 226. 

35. The Board, having finally recognized the necessity 
of first making an investigation before issuing a new regu¬ 
lation with respect to irregular air carriers, included Air 
Transport in this investigation. Under these circum¬ 
stances it is respectfully submitted that Air Transport 
should be permitted to continue its service pending the 
completion of this investigation, which investigation and 
hearings will serve as a sound legal basis for promulgating 
appropriate regulation for irregular carriers. The present 
regulation here being sought to be enforced is illegal be¬ 
cause it does not rest upon a proper basis. 

951 36. Regulation 291, which is used here by the 

Board as a basis for revoking Air Transport’s 
license, is vague, indefinite and uncertain in its terms. The 
sanctions here imposed are more drastic than penal laws. 

“Where a criminal statute is too indefinite in its 
terms to enable one to determine what it requires, it 
fails the due process clause of the Fourteenth Amend¬ 
ment to our Constitution. (International Harvester 
Company v. Kentucky, 234 U. S. 216, 58 Law. Ed. 1284; 
U. S. v. Cohen Grocerv Companv, 255 U. S. SI, 65 Law. 
Ed. 516).” 

“A penal statute which either forbids or requires the 
doing of an act in terms so vague that men of common 
intelligence must necessarily guess at its meaning and 
differ as to its application violates the first essential of 
due process of law. (Connallv v. General Construction 
Co., 269 IT. S. 385.” 
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“A greater definiteness is required where the penalty 
is severe. U. S. v. Penn. R. Co., 242 U. S. 208 ; 61 
Law Ed. 251).” 

37. Air Transport Associates, Inc., has consistently taken 
the position before the Examiner and before the Board that 
this regulation under which the Board seeks to revoke its 
letter of registration, is illegal. This has been an honest 
difference of opinion between Air Transport and the Board. 
Under these circumstances, the Board cannot properly hold 
that the action of Air Transport in interpreting this Regu¬ 
lation was “knowingly and wilful.” 

38. This is a case upon which reasonable legal minds dis¬ 
agree and in view of the complicated determinations pre¬ 
sented, this carrier should not be required to act at its peril. 
To suspend or curtail operations, without a valid order 
from the Board would be for Air Transport to take the 
responsibility, instead of duly constituted authority, for the 
cutting off of a majority of Alaska’s airborne perishable 
foods. 

Section 2 of the Civil Aeronautics Act (49 U. S. C. 402), 
provides: 

“In the exercise and performance of its powers and 
duties under this Act, the Authority shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity— • • • 

“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transporta¬ 
tion, and to improve the relations between, and coordi¬ 
nate transportation by, air carrier; * * * ” 

38. Therefore, insofar as “The regulation of air trans¬ 
portation” is concerned, such regulation must be “in such 
manner as to recognize and preserve the inherent advan¬ 
tages of, assure the highest degree of safety in, and 
952 foster sound economic conditions in, such transporta¬ 
tion, and to improve the relations between, and co- 
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ordinate transportation by, air carriers.” The key words 
in Section 2 of the Civil Aeronautics Act are here under¬ 
scored. Congress directed its administrative arm to 
“recognize and preserve the inherent advantage of” air 
transportation. What are “inherent advantages”? Can 
it be said that a generation of air-minded men who learned 
to fly in time of war, is not an “inherent advantage”? The 
men who pioneered and developed, without government aid 
or subsidy, a network of air lines which affords economical, 
safe and reliable air transportation, is an “inherent ad¬ 
vantage” as contemplated by the above law. Unless re¬ 
voked, the Board’s Order Serial No. E-5723, herein com¬ 
plained of, will violate the above quoted provision of the 
statute. 

39. One of the inherent advantages of air transportation 
was the air itself—a free and unlimited ocean of airways. 
While Congress recognized that railroads must be a regu¬ 
lated monopoly because of the huge expense of building 
parallel roadbeds, and while it recognized that public utili¬ 
ties must be a regulated monopoly because of the huge 
expense of duplicating power lines, telephone lines, gas and 
water lines, etc., it wisely provided as follows in the Civil 
Aeronautics Act that the inherent advantage of free air 
should be preserved by the special regulation of air trans¬ 
portation as a regulated competition: 

“Declaration of Policy 

“Sec. 2 [52 Stat. 980, 49 U. S. C. 402] In the exercise 
and performance of its powers and duties under this 
Act, the Authority shall consider the following, among 
other things, as being in the public interest, [competi¬ 
tion is never found to be in the public interest in the 
case of a regulated monopoly] and in accordance with 
the public convenience and necessity— 


“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, # * such transportation, * * # 

“(d) Competition to the extent necessary to assure 
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the sound development of an air-transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; # # * ” 

40. The above-quoted law further states that Congress 
directs its administrative agency to “foster sound economic 
conditions in air transportation.” The carriers whom the 
Board has designated as “Irregulars” have been in the 

forefront in fostering “sound economic conditions” 
953 in air transportation. Irregular carriers pioneered 
air coach travel, and have seen it adopted by cer¬ 
tificated lines, notwithstanding that such carriers and the 
Civil Aeronautics Board at the beginning insisted such air 
transportation was neither feasible nor economically sound. 
Irregulars introduced flying to thousands who never had 
before set foot in a certificated line. Still others of the pub¬ 
lic, once having discovered the advantages of “economical 
air transportation at reasonable charges” have become 
passengers on certificated lines. Thus, the irregulars have 
been stalking horses for the certificated carriers, pioneering 
and leading the latter carriers to new markets. While Air 
Transport is informed the irregulars increased their air- 
coach travel sixty seven percentum (67%) in 1950 over 
1949, the increase in aircoach service for the certificated 
lines Air Transport is informed was three hundred eighteen 
percentum (318%)! 

41. As recognized by the Board in its Draft Release of 
June 5, 1950, this regulation has been challenged again and 
again by the Irregular Carriers as being vague and indefi¬ 
nite. These challenges, it should be noted, have been con¬ 
sistently denied by the Board. Consistently, the Board has 
held, in its formal opinion, that the regulation concerned 
was clear, unambiguous, and susceptible of understanding. 
Yet, and this is a matter of record well within the knowledge 
of the Board, the Board, in order to give this regulation the 
specificity which the Irregulars have challenged and the 
Board has denied, has found it necessary to interpret this 
regulation in terms of specific numbers of flights per calen¬ 
dar month. Moreover, even this numerical norm has not 
been constant. At one time, 12 flights per calendar month, 
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was “irregular” and “infrequent”. Later, it was 10 
flights, and in the Opinion of May 25, 1950, it was 8 flights 
as between some pairs of points, and only three flights as 
between other pairs of points. This agency interpretation, 
we submit, if nothing more, discloses that “regularity” and 
“frequency” as now expressed in Sec. 291.1, falls short of 
the standards of clarity and precision required for rules 
and regulations having the force and effect of law. On 
August 13, 1947, Chairman Landis of the Civil Aeronautics 
Board wrote to Senator Magnuson, as follows: 

954 “As you indicate, strict application of the 
terms of this regulation would appear to re¬ 
quire, in the case of a tariff specifying an infinite num¬ 
ber of charges applicable between all conceivable combi¬ 
nations of points. Actually our studies indicate that 
carriers operating the larger transport types of air¬ 
craft (the carriers operating aircraft grossing less 
than 10,000 pounds each do not file tariffs) tend to 
confine the bulk of their operations to a relatively few 
points. Such practice is not inconsistent with the con¬ 
cept of irregular operations set forth in section 292.1.” 
(Italics supplied.) (Hearings before a Subcommittee 
of the Select Small Business Committee, U. S. Senate, 
82d Congress 1st Sess., on Role of Irregular Airlines 
in U. S. Air Transportation Industry, Apr. 23, 24, 25, 
27, 30, May 1 and 5, 1951, page 148.) 

42. Part 291 of Economic Regulations seeks to regulate 
the irregular carrier as to permissible quantity of opera¬ 
tion. It stifles competition, discourages development of an 
air transport system and by its own terms establishes a 
destructive, competitive practice contrary to Section 402(c) 
of the Act. Certainly when as here, bv the verv terms of 
Part 291, Economic Regulations, a carrier is precluded 
from operating at a profit, such Regulation contravenes 
the provision of statute requiring the Board to “encourage 
the development of civil aeronautics” as prescribed by 
402(f) of the Act and does not “promote its development” 
as prescribed in 402(e) of the Act. 

43. One Examiner’s report apparently attempted to show 
that if Part 291 of the Economic Regulations is considered 
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to be unconstitutional, then Respondent had no authority to 
operate. Such reasoning is obviously false because by 
the very issuance of the Letter of Registration, the Board 
granted authority to engage in air transportation. This 
authority is not automatically revoked either because the 
original exemption regulation is illegal, or because the 
Board has imposed restrictions and made numerous re¬ 
visions in its original regulations. 

44. In numerous instances the Board has recognized 
gradual revision of its regulations but has never defined 
specifically the limits to which a carrier might operate and 
still be within the authority granted the carrier under its 

Letter of Registration. Part 291 of the Economic 
955 Regulations does not specifically outline the per¬ 
missible limits but tends to set out certain patterns 
showing the limits of authority granted to irregular car¬ 
riers and points to certain operations which would not be 
questioned as being “irregular and infrequent.” 

45. The Board should recognize the difficulty facing the 
carriers in trying to fit their operations to the pattern out¬ 
lined and provide service to the public economically. The 
Board did recognize this problem in its investigation of 
Non-Seheduled Air Carrier Service (6 CAB 1049) 1946, 
that is, that irregular air carriers are faced with a difficult 
problem of operating at their maximum allowable limits in 
order to avoid economic difficulties which prevail w’hen 
activities are reduced or entirely cease, and w’hen, as here, 
there is a large-scale investigation under way to determine 
what are the best solutions to these difficult problems. 

46. There have been numerous expressions of opinion by 
the Board as to the meaning of the “frequency and regu¬ 
larity” rule, but the rule has never been made specific to 
such a degree that any carrier could know with certainty 
the limit of operation that might be conducted. 

47. Testimony of the public need and demand for irregu¬ 
lar air service, and the place the irregular air carriers have 
in the national air picture was given at the hearings held 
in Draft Release 46A, the proposed revision of Part 291, 
on November 2 and 3, 1950. 

48. Air Transport, prior to June 20, 1949, made applica¬ 
tion for individual exemption pursuant to Section 291.16 
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of the Civil Aeronautics Act, as amended, said application 
being filed under and given Docket No. 3940 by the Board, 
which application is still pending and has been consolidated 
in the investigation initiated by the Board in its order of 
September 21, Serial No. E-5722, Docket No. 5132. On May 
9,1949, Air Transport applied to the Board for a certificate 
of public convenience and necessity under Section 401 of 
the Civil Aeronautics Act of 1938, as amended, which appli¬ 
cation has not yet been acted upon by the Board and is in 
Docket No. 3777. On May 28, 1951, Air Transport moved 
and requested the Board to enter an order for a prompt 
and immediate hearing upon its request for a certificate 
of public convenience and necessity as requested in 
965 its application therefor filed May 9, 1949 or, in the 
alternative, if such action could not be taken at that 
time, to consider its motion and application for exemption 
under the provisions of Section 416 (b) of the Civil Aero¬ 
nautics Act of 1938, as amended, and from any rule, regula¬ 
tion, term, condition, or limitation prescribed thereunder, 
which would otherwise preclude applicant from providing 
all mail service transporting mail between the United States 
and Alaska as proposed therein. This was denied. Air 
Transport moved the Board for authority to carry air mail 
and/or air mail and first-class mail both ways between 
Seattle, Washington and Anchorage, Alaska, between Seat¬ 
tle, Washington and Fairbanks, Alaska, and between 
Anchorage, Alaska and Fairbanks, Alaska, at the rate of 
one dollar per year for the first one thousand pounds per 
day in each direction excluding Sundays and legal holidays, 
applicant to be paid for all mail required to be transported 
by air between these points daily in excess of 1,000 pounds 
at Air Transport’s prevailing cargo rate, plus five cents 
per ton mile. This was denied. Air Transport moved the 
Board for an order granting applicant exemption as au¬ 
thorized by Section 416 (b) of the Civil Aeronautics Act of 
1938, as amended, for that purpose. Air Transport’s appli¬ 
cation and motion were denied by the Board. 

49. Unquestionably Air Transport has proven that it 
has promoted and is performing adequate, economical and 
efficient service at reasonable charges. Its operations for 
three years between Seattle and Anchorage and Seattle and 
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Fairbanks, Alaska, and between Anchorage and Fairbanks, 
Alaska, without mail subsidy, conclusively demonstrates 
that it is fit, willing and able to perform the services which 
it has undertaken as an irregular carrier. It has promoted 
economical and efficient service at reasonable charges by 
reducing rates from Seattle to Anchorage and Fairbanks 
from sixty-eight cents per pound to as low as fifteen cents 
per pound. Passenger rates have been reduced from as high 
as one hundred eightv-five dollars to as low as sixtv dol- 
lars. Air Transport contends that it has to a large extent 
developed the extensive trade by air between Seattle and 
Anchorage and that unjust discriminations have and are 
existing in the Board’s action in allowing other carriers to 
operate during the period of investigation, while denying the 
right to Air Transport to protect the business it has 
957 built up, and that further the Board has failed to act 
on the various applications before it in behalf of 
petitioner, and that not having done so, it has acted unjustly 
in revoking its letter of registration at this time. 

50. The Board is charged bv Section 2 of the Civil Aero- 
nautics Act with the fostering of sound economic conditions 
in air transportation. These objectives, the Board stated 
in the West Coast Case, Docket 250, 8 C. A. B. 639, 

“Can best be realized by developing the entire air 
transportation network, improving and strengthening 
small or weak carriers where such action is indicated, so 
as to provide for a balanced and sound system of air 
transportation, rather than by awarding all routes to 
onlv three or four carriers of recognized strength.” 

Such an approach is not consistent with the Board’s arbi¬ 
trary decision to revoke Air Transport’s Letter of Regis¬ 
tration upon the eve of a broad gauged investigation which 
will encompass those acts which have been charged to Air 
Transport as knowing and wilful violations of the Board’s 
rules. 

51. Neither the Board nor any interested party has ac¬ 
cused Air Transport of inefficient or dishonest manage¬ 
ment, nor has Air Transport been charged with fraudulent 
practices. No safety regulations are here involved. The 
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revocation of its authority without giving it an opportunity 
to comply with an order of the Board, it is respectfulv sub¬ 
mitted, is too drastic a penalty. 

“The Census Bureau’s preliminary count of Alaskan 
population, based on the 1950 tabulation, puts the num¬ 
ber of people in Alaska at 126,661. This is to be com¬ 
pared with a 1940 figure of 72,524 and represents a 
10-year increase of 75 percent. The over-all popula¬ 
tion density of Alaska is 0.21 persons per square mile 
as compared with a similar figure for the United States 
of approximately 50 persons per square mile. 

“ * * * Anchorage is the largest city in Alaska and 
has experienced a growth from 3,495 in 1939 to a pres¬ 
ent figure of 11,600. The inland area including the city 
of Fairbanks is less densely populated, although it, too, 
received an influx of population due to World War II.” 
(P. 52 of the Report of the Alaskan Task Force (Pre¬ 
paredness Subcommittee) 

For keeping apace with the demand and needs of popula¬ 
tion, the Board has revoked all operating authority of the 
major non-scheduled carrier to Alaska on the same day it 
ordered an investigation to determine how frequently car¬ 
riers in Air Transport’s class should be permitted to fly 
without regard for Air Transport’s part in the full develop¬ 
ment of Alaska as a citadel of defense, or its movement of 
military personnel at a low cost, or its part in the develop¬ 
ment of a huge new type of industry. 

958 52. Petitioner urges the Board to reconsider its 

order of revocation upon the basis of the part Air 
Transport has contributed to the national defense and 
economy. With a gravely critical world situation, the com¬ 
mon sense approach would, of necessity, be the preserva¬ 
tion of all safely operated air carriers. 

53. Petitioner earnestly submits to the Board at this time, 
that for it to destroy Air Transport as an operating com¬ 
pany, with its large potential in the national defense for the 
reasons set forth by the Board in its revocation order is 
contrary to the expressed intent of Congress as set forth 
in Section 2 of the Civil Aeronautics Act which provides for 
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the development of a sound national transportation, and for 
the national defense. 

54. By failing to take into account the nature of the serv¬ 
ices performed by irregular air carriers operating between 
the United States and Alaska, the Board has been unable 
to adopt a “just and reasonable classification” of air car¬ 
riers embracing this group and has moreover been unable 
to adopt “just and reasonable rules and regulations” ap¬ 
plicable to this classification of air carriers. Finally, the 
Board’s failure from “time to time” to conduct an investi¬ 
gation as to the “nature of the services performed” by air 
carriers has placed the Board in the position, by this fail¬ 
ure on its part, of enforcing unjust and unreasonable rules 
and regulations which are unjust and unreasonable pre¬ 
cisely because they vrere designed to be applicable to an 
entirely different group of air carriers. 

55. Hence, the Board in this action is attempting to en¬ 
force a regulation which is illegal per se —illegal because it 
was not adopted or applied to irregular air carriers serving 
Alaska without the Board first examining the nature of the 
services performed by these air carriers. The following 
provisions of Section 416(a) of the Civil Aeronautics Act 
clearly outline the duties of the Board in this regard and 
make quite clear that it was not the intention of Congress 
that classifications of air carriers should be regulated 
blindly for several years with no adequate knowledge of the 
economic conditions surrounding the classification of air 
carriers so regulated. It was precisely to avoid bureaucratic 
misregulation without regard to the economic conditions 

involved that caused the Congress to write Section 
959 416(a) as a procedural guide for the Board to adopt 

the exemptions provided for in Section 416(b). Sec¬ 
tion 416(a) follows: 

“ (a) The authority may from time to time establish 
such just and reasonable classifications or groups of 
air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall re¬ 
quire; and such just and reasonable rules, and regula¬ 
tions, pursuant to and consistent with the provisions of 
this title, to be observed by each such class or group. 
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as the Authority finds necessary in the public inter- 
est.” (52 Stat. 1004,49 U. S. C. 492) 

56. From the above, together with the letters, wires, news¬ 
paper clippings, legislative memorials, and statements of the 
governor of Alaska found elsewhere in this motion, it is 
apparent that the public interest has not been served by the 
enforcement action ordering the revocation of letter of 
registration of Air Transport Associates, Inc. By failure 
to examine “the nature of the services performed” the 
phrase “in the public interest” in Section 416(a) above has 
not been considered and this fatal defect has invalidated the 
regulation which Air Transport Associates, Inc., has been 
found by the Board to have violated. This key phrase “in 
the public interest” is the keystone and guide made manda¬ 
tory upon the Board to observe in carrying out the functions 
entrusted to it by Congress. This fact should be self evi¬ 
dent, but to document it further, the Declaration of Policy, 
Section 2 of the Civil Aeronautics Act which shows the 
intent of Congress, policy, is as follows: 

Declaration of Policy, Section 2, 

“In the exercise and performance of its powers and 
duties under this Act the authority shall consider [the 
language indicates it is mandatory upon the Board] 
the following, among other things as being in the pub¬ 
lic interest * * * (b) the regulation of Air Trans¬ 

portation in such manner as to recognize and preserve 
the inherent advantages [of air transportation] * • # 
(c) the promotion of adequate and economical and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices; (d) competition as necessary to assure the sound 
development of an air transportation system properly 
adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the postal service, and 
of the national defense; * • # .” (Italics supplied.) 

57. It is apparent, therefore, that the Civil Aeronautics 
Board upon whom it is obligatory to consider the public 
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interest as defined above in regulating air carriers has not 
so considered it. It is apparent that it has not done so be¬ 
cause it has never conducted an investigation to de- 
960 termine the nature of the services performed by air 
carriers such as Air Transport Associates, Inc., 
before regulating them to extinction. Had the Board con¬ 
ducted such an investigation it would have found that to 
serve the peculiar type of low-priced traffic needed for the 
development of Alaska, services of the type performed by 
Air Transport should have been encouraged. In violating 
the procedural safeguards to protect the public interest set 
down by Congress, the Board has indeed violated the public 
interest which has thereby invalidated its enforcement ac¬ 
tion against Air Transport—an enforcement action based 
upon an unjust and unreasonable regulation. The Board 
has by this action caused irreparable damage to Air Trans¬ 
port and proposes to continue to cause irreparable damage 
to Air Transport, even though it has recognized by its 
order of September 21,1951, for investigation of the services 
of nonscheduled air carriers that it has erred in failing to 
conduct such investigations “from time to time” as required 
by Section 416(a). It is because the public interest must be 
considered in determining the justness or reasonableness of 
the regulation which Air Transport contends is illegal that 
it is necessary to show the public reaction to the termination 
of the services of Air Transport. Evidence of this nature, 
therefore, is a proper part of this enforcement case and can 
not be divorced and held apart as evidence which applies 
only to an application for a certificate of public convenience 
and necessity. 

58. Air Transport has attempted for 2*4 years to bring 
before the Board in a proper proceeding evidence concern¬ 
ing the requirements of the public convenience and necessity 
as regards its service. However, the Board has prevented 
by several actions consideration of the public convenience 
and necessity, thereby violating Air Transport’s rights to 
the point where it is being put out of business by the failure 
of the Board to act on it. 

59. On May 9, 1949, Air Transport filed application with 
the Board, Docket No. 3777, for a certificate of public con¬ 
venience and necessity without mail pay, to engage in air 
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transportation services from Seattle to Anchorage and 
Fairbanks and to certain other points. The Board failed 
to even call up this docket for hearing, yet, although eight 
months later the present enforcement case was instituted 
and 2 years and 5 months later the enforcement case was 
concluded by revocation. 

961 60. On December 15, 1950, Air Transport Asso¬ 

ciates, Inc., and Golden North Airways, Inc. (A 
single aircraft operator of Fairbanks, Alaska, put out of 
business by the Board on October 15, 1950 for alleged ex¬ 
cessive frequency and regularity of operations. Carrier 
applied to 9th Circuit Court of Appeals for review but had 
to abandon case for lack of funds when it failed to obtain 
injunctive relief to continue operations pending appeal.) 
and other large irregular air carriers filed for an exemption 
order, Docket No. 4337, to permit the carriers “to operate 
flights by aircraft carrying first class mail between Seattle, 
Washington and points in the Territory of Alaska for a 
rate of compensation of One Dollar ($1.00) per year.” 
Exemption was denied as being pertinent only to an appli¬ 
cation for a certificate of public convenience and necessity. 

61. On June 20, 1950, Air Transport Associates, Inc., 
applied for an individual exemption to replace the blanket 
exemption withdrawn by the Board. To date this exemp¬ 
tion application has not been acted upon although almost 
all other individual exemption applications of irregular 
carriers have been acted upon, and for the most part, de¬ 
nied. (The only logical explanation is that Air Transport’s 
pending enforcement case made it unnecessary to act on 
its exemption application. If this w*as the Board’s reason, 
the Modern Airlines Case denying Modern an exemption 
because of knowing and wilful violations of frequency and 
regularity and ordering the revocation of its letter of reg¬ 
istration was identical with the Air Transport Associates, 
Inc. enforcement case where knowing and wilful violations 
were found and its letter of registration was ordered re¬ 
voked. The cases were identical, therefore, except for the 
gross discrimination against Air Transport and its Presi¬ 
dent documented elsewhere.) 

62. On May 28, 1951, Air Transport filed a Motion with 
the Board for immediate consideration of its previously 
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filed application for certificate of public convenience and 
necessity, or in the alternative, for exemption so as to per¬ 
mit the furnishing of airmail service between the United 
States and Alaska (Docket No. 3777). Paragraph 5 of this 
Motion is as follows: 

“5. Applicant hereby offers and respectfully re¬ 
quests and moves the Board for authority to carry air 
mail and/or air mail and first-class mail both ways 
between Seattle, Washington and Anchorage, Alaska, 
between Seattle, Washington and Fairbanks, Alaska, 
and between Anchorage, Alaska and Fairbanks, 
Alaska, at the rate of One Dollar ($1.00) per year for 
the first one thousand (1,000) pounds per day 
962 in each direction, excluding Sundays and legal 
holidays, applicant to be paid for all mail re¬ 
quired to be transported by air between these points 
daily in excess of 1,000 pounds at applicant’s prevail¬ 
ing cargo rate, plus five cents (5^) per ton mile; and 
applicant respectfully requests and moves the Board 
for an order granting applicant exemption as author¬ 
ized by Section 416(b) of the Civil Aeronautics Act of 
193S, as amended, for that purpose.” 

63. It is apparent from the above record that Air Trans¬ 
port has diligently attempted to bring before the Board 
evidence of the requirements of the public convenience and 
necessity concerning its services. Far from sleeping on 
its rights, it has made every effort to bring such evidence 
before the Board prior to the prosecution of its enforce¬ 
ment case resulting in the order revoking the carrier’s let¬ 
ter of registration. In addition to evidence concerning the 
need in the public interest for Air Transport’s services, 
which is found elsewhere, Air Transport at this point is 
presenting the evidence that would have been presented to 
the Board had the Board conducted an investigation as to 
the “nature of the services performed” by Air Transport 
and other irregular air carriers serving Alaska. 

64. The failure of the Board to act upon Air Transport’s 
application for a certificate or exemption, together with 
the expeditious processing of enforcement proceedings 
against this carrier is evidence of discrimination against 
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Air Transport which has effectively prevented it from pre¬ 
senting the strongest argument in its favor—the tremen¬ 
dous public need in Alaska for the unlimited quantity of 
the services performed by Air Transport. The special cir¬ 
cumstances surrounding Air Transport’s services as a reg¬ 
ular air carrier operating to Alaska follow: 

VII. Reasons why Air Transport Associates, Inc.’s 
service between Seattle and Anchorage and Fairbanks, 
Alaska, is entirely different from services of irregular 
air carriers within the continental limits of the United 
States and why the standards for one cannot be applied 
to the others. 

65. There exist basic, inherent differences in the type 
and character of air transportation services performed by 
Air Transport Associates, Inc., between Seattle and An¬ 
chorage and Fairbanks, Alaska, and those customarily per¬ 
formed by large irregular air carriers within the conti¬ 
nental United States. There are several deep and funda¬ 
mental differences which must be recognized in order 

963 for the Board to Regulate this service in the interest 
of the people of Alaska and to afford just regulation 
for Air Transport Associates, Inc. 

66. The first and most important of Alaska’s air trans¬ 
portation needs is for adequate, low-cost cargo service. 
The evidence presented in the Alaska Service Case indi¬ 
cated that Alaska uses 15 times the amount of passenger 
air transportation per capita as does the continental 
United States, confirming that air transportation is used 
by all income levels in the absence of alternative forms 
of transportation. Much more amazing, however, Alaskans 
use 114 times more air cargo transportation per capita, 
proving that air cargo transportation is the crying need 
—not passenger transportation. The Alaska Service Case 
award of May 15, 1951, was wholly unrealistic, therefore, 
because neither of the successful applicants can transport 
the quantities of air cargo demanded without recourse to 
relatively huge amounts of subsidy for the tonnage of 
cargo transported. The Alaska Service Case also indi¬ 
cated that in 1948 nonscheduled carriers were performing 
20 to 35 times the amount of cargo transportation to Alaska 
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as did Northwest Airlines, the only certificated carrier to 
Anchorage. The need for an economical cargo carrier is 
still not solved by the award. 

67. "While cargo service in the continental United States 
is principally expedited packages, much of the cargo trans¬ 
ported to Alaska are the necessities of everyday life. In 
other exhibits presented herewith, evidence is offered of the 
tremendous proportion of airborne perishables transported 
by Air Transport Associates. These commodities are the 
produce, fruits, fresh eggs and meat and fresh milk that 
reach everv Anchorage table and most Fairbanks house- 
holds. Lack of these commodities would seriously affect 
the standard of living of Alaskans, whereas lack of air 
cargo service in the United States would, at most, be a se¬ 
vere inconvenience. 

6S. It is apparent that transportation of these commodi¬ 
ties by air requires a low rate in order to assure continued 
demand. The evidence presented on the chart in Exhibit 
2 indicates that the rates charged for air cargo to Alaska 
are not only below the cost of the scheduled airlines, but 
are also transported somewhat below cost by Air Trans¬ 
port Associates, Inc. Therefore, Air Transport is per¬ 
forming a public service which should be encouraged rather 
than discouraged. The greater the quantity of cargo 
964 carried by Air Transport, the less that must be car¬ 
ried by certificated, scheduled carriers with higher 
cost levels, and consequently the less need there is for sub¬ 
sidy to reimburse losses. 

69. In effect, Air Transport is subsidizing its cargo serv¬ 
ice with its passenger service. At 15^ to 17^ per pound 
for cargo, and 30? to 35? per pound for passengers io An¬ 
chorage (see bar chart, Exhibit 2) cost records show that 
Air Transport is only making a profit on a portion of its 
passenger service. The cargo portion is transported below 
cost and a considerable proportion of passenger sendee 
per load on which there is a net gain must be devoted to 
bringing the average load up to the break-even point. Then, 
the remaining proportion of passengers provides the 
profit. Unlike large irregular air carrier service within 
the United States, which is handled almost solely in all¬ 
passenger loads at a higher profit margin, Air Transport 


759 


must do a volume operation on combination cargo-pas¬ 
senger service at a low profit margin. Its necessary fre¬ 
quency or volume of service, therefore, has been the cause 
of the Board’s enforcement action. The economic condi¬ 
tions giving rise to the enforcement action, therefore, were 
peculiar to the Alaska-U. S. service, and Air Transport 
considers it has been correct in not relying on permissible 
frequency in the U. S. to guide its estimate of permissible 
frequency in the Alaska service. Indeed, it was aware 
that the C.A.B. itself granted in its May 25, 1950 opinion 
2-2/3 times the permissible frequency to operations serv¬ 
ing Anchorage and Fairbanks than it did similar heavy 
traffic points in the U. S. 

70. On page 23 of the opinion of the Board entitled “In 
the Matter of the applications for individual exemptions 
filed by Large Irregular Carriers pursuant to Section 
291.16 of the Board’s Economic Regulations and Section 
416(b) of the Civil Aeronautics Act of 1938, as amended,” 
decided May 25, 1950, is found the following: 

“Although some Large Irregular Carriers have con¬ 
centrated their flights between Seattle, Wash., and An¬ 
chorage or Fairbanks, Alaska, and imposition of the 
three flight limitation upon service between those 
points might be justified, we believe that conditions 
peculiar to the Territory of Alaska would make such 
a limitation unduly restrictive. We will therefore per¬ 
mit any carrier granted an exemption to operate over 
the U. S.-Alaska segment to conduct their operations 
in accordance with the eight flights limitation.” 

965 71. Air Transport relied upon this determination by 

the Board that permissible frequency in their minds, 
as it concerns Anchorage and Fairbanks, Alaska (the 8 trip 
formula was never imposed), was in the region of two and 
two-thirds times the 3 trips that it permitted between similar 
high traffic points in the United States because of “condi¬ 
tions peculiar to the Territory of Alaska.” While the Board 
points to the Trans-Caribbean case and other cases to 
illustrate what it means by permissible frequency and 
regularity, Air Transport felt that its service to Alaska was 
in a peculiar or different class, as recognized by the Board, 
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and that the Board would define permissible frequency and 
regularity to Alaska by a cease and desist order if its final 
decision was that Air Transport had operated w T ith fre¬ 
quency and regularity in excess of that permitted. It is 
hardly fair under these circumstances for the Board to 
take the position that Air Transport’s alleged violations 
have been knowing and wilful. 

72. With the increase in the number of trips required by 
Alaskans to serve their needs, it would have been quite 
possible for Air Transport to have cut back on its opera¬ 
tions, especially its all cargo trips which ran as high as 
three or four in a w r eek. From the attached bar chart, it 
is apparent to any businessman that the below-cost cargo 
operations which were providing the perishable foods for 
Alaskan tables could have been cut off by Air Transport 
with little or no loss in revenue to the company because of 
the below-cost nature of this service. Air Transport also 
realized that the increased number of trips required by this 
cargo transportation jeopardized its enforcement case be¬ 
fore the Board and that it was building and holding this 
traffic only to have it appropriated by two newly certificated 
carriers. Nevertheless, until these two newly certificated 
carriers were in a position to operate, it would be the people 
of Alaska who would be primarily hurt, not Air Transport 
nor Air Transport’s competitors, if Air Transport should 
cut off this service. 

73. Because shippers and consignees had sworn by the 
services of Air Transport for three years, Air Transport 
felt morally obligated to continue this service upon the 
premise that the Board allowed a greater latitude of fre¬ 
quency and regularity to Alaska than elsewhere, until an 
actual order of the Board should indicate otherwise. Air 

Transport could not, as a private business, take upon 
966 itself the awesome responsibility of terminating a 

service, even though conducted below cost, upon 
which Alaskans depended—a service which had built Air 
Transport’s reputation in the Territory. Air Transport 
had gained the confidence of shippers and store owners, 
not through any magic formula but because in the spring 
of each year when certificated and other non-scheduled 
air carriers alike left produce and fresh foods on the ramps 
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at airports while the carriers transported passengers re¬ 
turning two to three times the revenue—at these times Air 
Transport had refused passengers and served its regular 
customers regardless of losses. Therefore, Air Transport’s 
character and reputation as a company was at stake in the 
decision as to whether it should cut off cargo service as a 
means of reducing pressure upon itself in its enforcement 
case. This, Air Transport, as a matter of honor and sound ' 
legal practice refused to do without a clearly definitive 
order from the Board which would make it clear that the 
Board was accepting the responsibility for the termination 
of service—not Air Transport. How, under these condi¬ 
tions, Air Transport’s frequency could be used to support 
the Board’s contentions of knowingness and willingness to 
violate regulations is hard for Air Transport to fathom! 

74. Statistics for the year 1950 compiled by Aircoach 
Transport Association and constituting part of its pre¬ 
sentation before the Irregular Air Carrier subcommittee of 
the Senate Select Committee on Small Business, show that 
the total revenue for all large irregular carriers was 
slightly under Forty Million Dollars ($40,000,000.00). By 
dividing the exact figure by the total gross ton miles of 
passengers and cargo combined, the average revenue per- 
ton-mile in irregular air carrier operations was shown to 
be 38.18^ per-ton-mile. On the other hand, the chart figures 
(converted to ton-mile figures from which they were origin¬ 
ally computed) shows that Air Transport for the year 1950, 
transported its gross ton miles at 27.77? per-ton-mile. For 
the first six months of 1951 Air Transport’s costs alone 
averaged 27.22 cents per revenue ton-mile Revenue at 17^ 
per lb. to Anchorage is 21.8c per ton-mile—5.4^ below cost. 

75. It is apparent that doing this transportation job at 
10.41? per-ton-mile lower than the national average for 
non-scheduled carriers calls for a different type of opera¬ 
tion than in the United States. The irregular carriers 

967 is the Alaska service that failed to realize this and 
used less efficient equipment, such as C-47’s, or at¬ 
tempted to conduct their operations by reason of economic 
necessity, CAB consent order, or otherwise, at the rate of 
8 to 10 trips a month, could not survive. The carriers 
surviving all used C-46 equipment except General Airways, 







which has no northbound competition in that it operates 
from Portland to Anchorage with passengers and perish¬ 
able cargo which it buys and sells. The only large irregular 
carrier besides Air Transport Associates, Inc. which served 
both Anchorage and Fairbanks was New England Air 
Express. However, it has recently abandoned operations to 
Alaska since Alaska Airlines and Pacific Northern were 
certificated. This carrier transports comparatively little 
cargo, has a very high proportion of passengers to cargo, 
and is, therefore, operating under conditions comparable to 
those in the continental United States. The most important 
consideration from the public interest point of view is to 
assure the continuance of the low-cost cargo service which 
does not require any subsidy of government funds. All 
other considerations, it is submitted, should be subordinate. 

76. A great number of Air Transport’s flights were all¬ 
cargo in character. All-cargo flights were operations con¬ 
ducted at a loss. It is strange, but nonetheless a fact, that 
if Air Transport Associates, Inc. had eliminated its all¬ 
cargo flights, its profits would have been higher. The 
management of Air Transport knew this, but its reputation 
among shippers and the people of Alaska was more impor¬ 
tant to the company than the temporary monetary advan¬ 
tage. The reason for this is that Air Transport had gained 
the confidence of shippers- by always transporting perish¬ 
able cargo even though passengers, at twice the revenue, 
were available. 

77. Shippers found that both scheduled and other non- 
scheduled companies would refuse to transport, would 
hold over, or delay perishable cargo, especially in the spring 
months when lucrative Northbound passenger revenue was 
available. Through a policy of guaranteeing service on 
perishables, whether profitable or not, Air Transport won 
the confidence of these shippers, which it retains to this 
day. The company is thus able to obtain the cargo neces¬ 
sary to fill out the light passenger loads common to Alaska 

traffic when other carriers do not have it. Con- 
968 versely, the company is able to assure passengers and 

passenger agents dependable departures on a demand 
basis in the morning for an evening departure regardless 
of the number of passengers that may be available by 
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nightfall. Adjustments to fill out loads are usually made 
by acceptance or rejection of small quantities of non- 
perishable cargo offered, and, if necessary, by discontinuing 
booking passengers for the evening flight sometime in the 
afternoon. No passengers nor perishable cargo are ever 
“dumped” at the last moment and no flight once set up 
for booking is ever canceled for lack of load. It is company 
policies like these that have built the character and reputa¬ 
tion of Air Transport Associates. It is sound business 
management resulting in efficient demand-type service with 
98% load factors Northbound that have skyrocketed Air 
Transport Associates from a four trip per month all-cargo 
carrier in August, 1948, insignificant among 13 non-sched- 
uled carriers when hearings were held in October and 
November, 1948, on the Alaska Service Case, to its present 
position as Alaska’s Leading Non-Scheduled Air Carrier! 

78. To restrict the number of trips for Air Transport 
would force it to do just what is the opposite of the public 
interest. It would have to refuse to carry the low T -priced, 
all-cargo loads which the public needs and cut down to 
exclusively or almost-exclusively passenger service. This 
may even quite possibly be done without a sacrifice of net 
revenue or at least may make the remaining loads more 
profitable. These remaining full loads of passengers would 
not be serving the useful purpose of subsidizing a neces¬ 
sarily below-cost cargo operation. 

79. The certificated carriers, if they had the space and 
were willing, would have to transport this cargo and charge 
the huge losses therefrom to mail pay. Surplus capacity 
not used in Alaska operations by Air Transport could 
readily be devoted at this time to non-official and official 
military movements which, because they are passenger 
loads, are expected to be more profitable to Air Transport 
than its present cargo service to Alaska. While corpora¬ 
tions are not required to have conscience or character, this 
adjustment would, unless compulsory, we believe destroy 
the character of Air Transport, upon which its reputation 

and the wide support of Alaskans is based. The 
969 management of Air Transport believes that sooner 

or later its public service will be properly recognized 
by duly constituted authorities, and it will be able to engage 
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extensively in the low-rate freight and low fare passenger 
service which Alaska so vitally needs. 

80. To adopt trip limitations for an irregular carrier 
within the United States is to prevent them from transport¬ 
ing passengers which the certificated carriers believe they 
want and believe they could take over. However, to cut 
down on the trips that Air Transport may make provides 
the certificated carriers with only a volume of freight 
traffic at revenues one-half to one-third of their costs of 
operation. It is clear that this is neither an advantage to 
certificated carriers nor to the Government which foots the 
bill. Most important of all, it is a great disservice to the 
people of Alaska for this traffic will inevitably be neglected 
in favor of higher revenue passengers. 

81. Another factor different from that found in the 
United States is this: The shipper of air cargo in the United 
States can, if space by air is not available, transport his 
cargo by rail express with little relative inconvenience. 
On the Alaska run, if this happens, the shipper cannot 
transport the perishable cargo at all, and it must be dumped 
on the local market, usually at a loss. In addition, the 
Alaskans suffer the lack of the fresh foods that are a part 
of the necessities of everydev life. Consequently, without 
the alternative forms of transportation available, as pointed 
out by Alaska’s Governor, Ernest Gruening, before the 
Irregular Air Carrier Subcommittee of the Senate Small 
Business Committee, air transportation to Alaska should 
not be limited. 

82. The same is true of the passengers. If a worker or 
a soldier in the continental United States does not find non- 
scheduled air transportation available, he can proceed by 
bus or by train and, although the trip is slower, it is an 
alternative means of getting there. On the other hand, 
the construction worker or the soldier that gets off the train 
at Union Station, Seattle, or off the bus at the Greyhound 
terminal and cannot secure non-sch^duled air transportation 
to Alaska, is forced either to pay the higher scheduled air¬ 
line rates, which he refused to pay in the United States, or 
he must wait until non-scheduled air transportation is avail¬ 
able. There is no railroad or bus line nor even, at this 
time, a passenger boat operating to Alaska. Oftentimes 
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the scheduled airlines are full, and they certainly 
970 will be full much more often if they have the load of 
perishables to carry that Air Transport was trans¬ 
porting prior to the Board’s enforcement order—some 
300,000 pounds a month. When this occurs, the passenger 
cannot go at all. The irregular air carrier operating to 
Alaska should follow the seasonal and day-to-day fluctua¬ 
tions of demand, providing the necessary supplementary 
service to scheduled airline service that cannot be met by 
schedule. Air Transport has always maintained surplus 
capacity to meet all seasonal needs. 

83. If trip limitations are imposed on Air Transport 
to Alaska, all the carrier can do is abandon its day-to-day 
demand service and set up a schedule which its management 
abhors, whether that schedule is a regular or an irregular 
one, and book passengers until these trips are full, and then 
transport them to Alaska. It would then truly be “skim¬ 
ming the cream” as far as transportation to Alaska is con¬ 
cerned, by “dumping” the milk for it to be carried by 
scheduled airlines at a subsidy. When Governor Gruening 
said the Board had no conception of the problems of air 
transportation as they affect Alaska, he was no doubt 
referring to the failure to recognize some of these factors. 

84. Regulation of the service of Air Transport to Alaska 
in the public interest, therefore, should recognize the 
legitimate supplementary function of demand-type service 
by the following plan: 

85. Limit the irregular carrier’s service to transporting 
on a demand basis the cargo and low-revenue passenger 
traffic by limiting the percentage of passengers by weight 
that can be transported in proportion to cargo. If desired, 
this percentage could be changed from time to time. If, 
for example, the percentage was established at 33%%, Air 
Transport must so conduct its operations as to serve 
Alaska’s low-cost cargo demands to this extent. If its 
cargo rates were too high, this would cut down the per¬ 
centage of cargo available to it and cut down the number 
of its trips or the passengers the carrier could transport. 
If Air Transport concentrated on the passenger business, 
it would soon run out of trips by being subject to the 
numerical limitations that may be imposed in the United 
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States. As more efficient equipment became available to 
Air Transport, or the additional volume attracted by per¬ 
manent operating authority made lower costs possible, 
it would be legitimate for the Board to order an 
971 increase in the percentage of cargo carried, especially 
if this was desirable to cut down the losses of certi¬ 
ficated carriers. 

86. It may even be possible under this plan eventually 
for Air Transport to carry all-cargo at a profit. The 
important factor which prevents this at the present time 
is that, unlike conditions in the United States, cargo trans¬ 
portation in the Alaska service is almost entirely a one-way 
proposition. Cargo moving Southbound is insignificant. 
However, armed with a certificate or an exemption for 
unlimited trips and a mandate from the Civil Aeronautics 
Board to develop low-rate service, Air Transport, which 
has transported more seafoods Southbound than all other 
carriers, scheduled and non-scheduled combined, would 
renew its experimentation and development in this field 
to provide eventually a self-sustaining non-subsidized cargo 
service. While Air Transport has suffered tens of thousands 
of dollars of losses pioneering and developing a South¬ 
bound traffic in seafoods, the management is convinced that 
the combination of permanent operating authority and 
more efficient equipment will develop Southbound revenues 
in volume which will not only lower rates but will also 
establish a new industry at Kenai, Xinilchic, Homer, Sel- 
dovia, Seward, La Touche, Valdez, Cordova, and Anchor¬ 
age. 

87. This does not mean that Air Transport would will¬ 
ingly relinquish the right to provide a low-fare passenger 
service. Regardless of whether or not aircoach service is 
desirable in the continental United States, it is virtually 
a necessity for Alaska, and Air Transport is best qualified 
to serve the need. The much more rapid growth of cargo 
over passenger transportation may create a situation, 
however, where Air Transport might be transporting 90% 
cargo and 10% low-fare passengers, and still be providing 
adequate service in the latter category. 

88. Air Transport operates four C-46 aircraft on leases 
from the Department of Defense, which leases are depend- 
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ent upon Air Transport’s letter of registration remaining 
in force and effect, which letter has been revoked by the 
Board’s order of September 21, 1951, effective October 21, 
1951. If the Board’s order herein complained of is effective 
October 21, 1951, Air Transport will lose the use of these 
aircraft, which aircraft it has been using since May, 1948. 
This loss will result in these aircraft being taken over by 
other air carriers and the right to use them will 
972 be irrevocably lost to Air Transport. As these are 
the only aircraft presently being used by Air Trans¬ 
port, the loss of the use of these aircraft will constitute 
immediate and irreparable damage because Air Transport 
will not have any available aircraft with which to operate. 

89. Air Transport’s chief source of income is now and 
always has been the transportation of persons and property. 
Air Transport’s stockholders have expended considerable 
time, labor and money in the operation and development 
of the business and have developed valuable good will. 

90. Air Transport has entered into contracts and lease 
agreements with respect to offices, aircraft, hangers, and 
airport land. Many of these obligations specify Air Trans¬ 
port’s operating after October 21, 1951. 

91. Air Transport will suffer irreparable damage if the 
order for revocation of its letter of registration is not 
reconsidered and withdrawn by the Board. Air Transport 
and its affiliate sales and maintenance companies, Air 
Transport Associate Sales Company, Inc., and Airline 
Services, Inc., employ 106 persons who are directly depend¬ 
ent upon the operations of Air Transport Associates for 
their livelihood. Moreover, these employees as well as the 
officers of Air Transport Associates are skilled in all 
aspects of air transportation so vital to nationad defense 
in this hour of national emergency. Air Transport’s 
continued services are of double value to national defense 
because its operations are conducted between the United 
States and Alaska, a defense area of primary importance. 

92. Air Transport has a substantial investment in assets 
necessary to the conduct of air transportation business 
which will be quickly depreciated if not utilized for air 
transportation purposes. Exclusive of the investments of 
its affiliate, sales and maintenance companies, which have 
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substantial assets of their own, which would be likewise 
dissipated by revocation, Air Transport’s balance sheet 
as of June 30,1951, is as follows: 

973 Air Transport Associates, Inc. 

Balance Sheet 
June 30, 1951 


Assets 

Current Assets 

Cash on Hand and in Banks.$ 11,738.38 

Special Deposits. 7,458.00 

Notes Receivable. 5,019.80 

Accounts Receivable. 196,448.29 

Advances to Officers and Employees:. 5,262.09 

Claims Receivable. 358.24 

Prepaid Insurance. 53,72S.57 $2S0,013.37 


Operating Property and Equipment 

Improvements to Leased Aircraft. S 65,956.11 

Improvements to Leased Property. 608.45 

Aircraft Equipment. 8,908.84 

Shop and Hangar Equipment. 1,049.33 

Office Furniture and Equipment. 2,651.47 


Total. $ 79,174.20 

Less: Reserves for Depreciation. 39,874.38 39,299.82 


Deferred Charges 

Prepaid Expenses. S 772.12 

Miscellaneous Deferred Charges. 2,569.00 3,341.12 


Total Assets. 5322,654.31 


Liabilities and Capital 

Current Liabilities 

Accounts Payable. S 43,984.02 

Contracts Payable. 32,265.10 

Accrued Salaries and Wages. 2,757.54 

State and Federal Taxes Payable. 39,607.39 $118,614.05 


Other Liabilities 

Claim Payable—U. S. Air Force. 20,000.00 

Reserve for Federal and Alaska Income Taxes. 52,500.00 

Deferred Revenues. 26,762.34 

Capital 


Preferred Stock Authorized—500 Shares No Par 
Issued and Outstanding—None 
Common Stock Authorized—500 Shares No Par 

Issued and Outstanding—450 Shares.S 45,000.00 

Surplus 

Balance January 1, 1951. 56,188.48 

Add: Net Profit after Income Taxes 
for Six Months ended June 30, 1951 53,589.44 5 59,777.92 $104,777.92 


Total Liabilities and Capital 


$322,654.31 
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93. Air Transport’s statement of Profit and Loss for the 
quarter ending June 30,1951, is as follows: 


974 Air Transport Associates, Inc. 

Statement of Profit and Loss 

For the Quarter Ending June 30, 1951 

Operating Revenues 

Transportation 

Passenger. $399,282.34 

Freight. 153,005.49 

Excess Baggage. 7,266.39 

Per Revenue 
Ton Mile 
(1,670,517 rtm) 

$.2390 

.0916 

.0044 

Total Transportation. 

Incidental Revenue—Net. 

$559,554.22 

$.3350 

Total Operating Revenues. 

$559,554.22 

$.3350 

Operating Expenses 

Flying Operations.. 

Direct Maintenance—Flight Equipment. 

Depreciation—Flight Equipment. 

$208,129.68 

65,086.96 

6,174.11 

$.1246 

.0390 

.0037 

Total. 

$279,390.75 

$.1673 

Ground Operations and Indirect Maintenance. 

Passenger Service. 

Traffic and Sales. 

Advertising and Publicity. 

General and Administrative. 

Depreciation—Ground Equipment. 

$ 7,341.19 
22,340.42 
128,806.80 
1,014.49 
17,457.27 
117.37 

$.0044 

.0134 

.0771 

.0006 

.0104 

.0001 

Total. 

$177,077.54 

$.1060 

Total Operating Expense. 

$456,468.29 

$.2733 

Net Operating Profit. 

Less: Non-Operating Expense (Net). 

$103,085.93 

365.84 

$.0617 

.0002 

Net Profit Before Income Taxes. 

Less: Provision for Income Taxes. 

$102,720.09 

51,657.66 

$.0615 

.0309 

Net Profit for Period. 

$ 51,062.43 

$.0306 

975 94. From evidence provided by the balance sheet 

and profit and loss statement and the facts as stated 


herein, it is evident that Air Transport will suffer imme¬ 
diate, substantial, and irreparable losses if the revocation 
order pending against it is not reconsidered. Its total 
assets of $322,654.31 are offset by liabilities, reserves and 
deferred revenues amounting to two-thirds of its assets. 
However, the balance of $104,777.92 indicates a substantial 
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net worth which will be almost entirely lost if Air Trans¬ 
port’s operating authority is revoked. For example, im¬ 
provement to leased aircraft amounting to $65,956.11 will be 
worthless if the leased aircraft are returned to the United 
States Air Force as they must be if they are not utilized. 
Likewise, improvements to leased property will be lost. A 
large part of the balance of the fixed assets will be irre¬ 
trievably lost. This is immediate and irreparable damage. 

95. The immediate, substantial, and irrevocable damage 
to Air Transport that will be suffered in current operating 
revenues is apparent from the profit and loss statement. 
For the quarter ended June 30, 1951, Air Transport did a 
business of $559,554.22. The total operating expense was 
$456,46S.29. This left a net operating profit of $103,085.93, 
over 50% of which reverts to the government in income 
taxes. This is in contrast to the certificated carriers, per¬ 
forming services along the same routes, which require a 
minimum of $500,000 mail pay per year each from the gov¬ 
ernment to stay in business. In the year 1950 certificated 
carriers, for operations between the United States and 
Alaska, received three and seven-tenths millions of dollars 
($3,700,000) in mail pay. The vast majority of this mail 
service has been offered in formal petitions by Air Trans¬ 
port to the Civil Aeronautics Board for a dollar a year. 

96. These figures indicate that Air Transport on a volume 
of sales of over a half a million dollars each quarter is ac¬ 
cruing a profit of over one hundred thousand dollars ($100,- 
000.00) per quarter. Revocation of its letter of registration, 
therefore, would deny it operating profits of four hundred 
thousand dollars ($400,000.00) per year of which over two- 
hundred thousand dollars ($200,000.00) per year would 
accrue to the government in corporate income taxes. This 

revenue to the government, together with savings of 
976 up to six million dollars per year in mail pay for the 

coming year, if the Board accepts Air Transport’s 
offer to transport the mails for a dollar ($1.00) a year con¬ 
stitutes compelling considerations for retaining Air Trans¬ 
port’s services. Far from diverting revenues from sched¬ 
uled air carriers performing first-class service, the tariff 
protest on Pacific Northern’s tariffs (Exhibit 2) and at¬ 
tached chart, proves beyond doubt that every pound of 
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cargo that Air Transport fails to cany and which is turned 
over to the certificated lines will cost the government a 
minimum of 100 to 200% of mail pay in proportion to the 
revenues received by the scheduled carriers from freight 
transportation. 

97. It is apparent that the revocation order will not only 
cause Air Transport minimum damages of over a half-mil¬ 
lion dollars ($500,000.00) in the year after revocation, ex¬ 
clusive of good will and intangibles, but will also cost the 
government a minimum of three million dollars at last 
vear’s volume or about six million dollars at the coming 
year’s volume to support the cargo service and low-fare 
passenger service replaced by subsidized carriers. Irrep¬ 
arable damage to an air carrier engaging in free enterprise 
and providing great benefits to the community it serves 
without receiving government subsidy is clearly unconscion¬ 
able and should promptly be reconsidered. The far greater 
damage to the community and to the taxpayers should be 
an even greater argument for reconsideration of the revo¬ 
cation order. 

98. In the Detroit-Washxngton Case, 8 C.A.B 487, 519, the 
Board said: 

“Commercial air transportation has come to be recog¬ 
nized to be as important an auxiliary to modern mili¬ 
tary air power as the Merchant Marine has been to 
naval power.” 

99. The Board has recognized this with respect to Large 
Irregular Carriers by issuing its Order Serial No. E-5166 
on March 2, 1951, exempting all such carriers (of which Air 
Transport is one) from that part of its regulations pertain¬ 
ing to regularity and frequency of flights 

“to the extent necessary to permit such carriers (a) to 
engage in interstate, overseas, or foreign air transpor¬ 
tation of persons and property without limitation as to 
frequency and regularity, pursuant to contracts with 
any department of the Military Establishment calling 
for the provision of air services in plane load capaci¬ 
ties ; and • • • to engage in interstate and overseas 
air transportation of uniformed military personnel 
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traveling at their own expense to or from military 
bases designated by departments of the Military Estab¬ 
lishment where 1 such transportation is arranged 
977 through the representatives of two or more such 
carriers at a military installation even though 
the total operations performed by the carriers so repre¬ 
sented may exceed the limitations as to frequency and 
regularity imposed by their respective authorizations; 

“2. That the exemption granted in paragraph 1 
above shall apply only to Large Irregular Carriers or 
Irregular Transport Carriers whose letters of registra¬ 
tion or individual exemption orders are effective at the 
time they perform the operations described in said 
paragraph; * * (Order Serial No. E-5166 in 

Docket No. 4S70). 

100. This Order was granted for the reasons stated in the 
Order as follows: 

“As a result of military activities in Korea and of our 
national defense program, there have arisen needs for 
airlift on behalf of the military departments which can¬ 
not readily be met by the air transport services offered 
over our presently certificated air route system. This 
airlift involves the movement of both cargo and per¬ 
sonnel, domestically as well as to overseas and foreign 
points and generally requires an amount of service 
often in the form of full plane load capacity which the 
certificated carriers cannot provide in conjunction with 
their regularlv scheduled services. Thus large and un- 
wieldy cargo must frequently be shipped under emer¬ 
gency conditions and substantial numbers of troops and 
other personnel must be moved in groups, often to 
points not regularly served by a certificated carrier. 
The departments of the Military Establishment have 
endeavored to procure the air services required 
through contracts with both certificated and noncertifi- 
cater carriers, and the Board has in the past issued in¬ 
dividual exemptions to authorize such operations. 

“It now appears, however, that this demand will 
continue for some time and that there is likely to be a 
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need for the participation of Large Irregular and Irreg¬ 
ular Transport Carriers in the movement of this traffic. 
The limitations imposed upon these carriers by Part 
291 of their individual exemption orders hamper them 
in meeting the needs of the military and greater oper¬ 
ating authority from the Board is required in this con¬ 
nection. In order to alleviate the administrative 
burden and avoid the delay inherent in the issuance of 
such authority on an individual carrier basis, we are 
issuing an exemption to permit all Large Irregular and 
Irregular Transport Carriers to engage in interstate, 
overseas, and foreign air transportation of persons 
and property without limitation as to frequency and 
regularity of service when such transportation is per¬ 
formed pursuant to contracts with any department of 
the Military Establishment. In order that we may then 
reexamine the need for such authority, we are granting 
the exemption for a period of six months. 1 

978 101. Since August 1, 1951, Air Transport has 

transported by air 2,269 military personnel a total of 
434,960 passenger ton-miles, in which it functions as a part 
of a large National Air Transportation System w’hich is 
poised and available for call by the Department of Defense 
for the movement of troops and supplies upon 24-hours’ 
notice in the event of National Emergency. A tabulation of 
this traffic is as follows: 


Military Transportation 

Passengers 
on Official 



Passengers 


Passenger 

Government 

Passengers 


Furlough & 

Military 

Ton 

Transportation 

on 


Official 

Revenue 

Miles 

Requests 

Furlough 

August.... 

_ 1,147 

S 91,700 

206,460 

125 

1,022 

Sept. 

917 

79,800 

183,400 

191 

726 

Oct. 

205 

18,400 

45,100 

130 

75 


2,269 

S1S9,600 

434,960 

446 

1,823 


1 The Board recently re-examined the need for this au¬ 
thority and continued this exemption for a period of one 
year. 
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102. The part Air Transport is playing in the national 
defense, which is indicated above, will not be possible after 
October 21, 1951, unless the Order herein complained of is 
rescinded. The elimination of Air Transport from the field 
of air transportation will not be in the interest of national 
defense, one of the policies set forth in Section 2 of the Civil 
Aeronautics Act. 

103. The Board in its enforcement order has applied 
regulations governing domestic flights to overseas flights 
between Seattle and Alaska. This is an erroneous applica¬ 
tion of their regulation and an erroneous application of eco¬ 
nomic principles. To apply the domestic regulations to 
overseas Alaskan operations is fundamentally and basically 
wrong because of the surrounding circumstances. 

104. In a report of the Preparedness Subcommittee of 
the United States Senate Committee on Armed Services 
made under authority of S. Res. 18 (82d Congress), the 
Chairman of the Subcommittee, on February 13, 1951, ad¬ 
vised the Chairman of that Committee: 

“At the outset of the Preparedness Subcommittee’s 
work, we agreed that no outpost of America’s defenses 
w'as of greater strategic importance than Alaska. To 
ascertain the state of our defenses in Alaska, a three- 
member task force—Senator Hunt, chairman; Senators 
Morse and Saltonstall—undertook an on-the-site 
978 investigation. The investigation has been sup¬ 
plemented by extensive studies and inquires 
here in 'Washington. The result of their painstaking, 
diligent, and vigorous labors is the attached report. 

“A strong Alaska is essential to our security. Our 
continental defenses can be no stronger than our Alas¬ 
kan defenses. The security of every home begins in the 
snow of Alaska. * * * ” 

Among the conclusions of this Subcommittee was the 
following (p. 38): 

“19. The Civil Aeronautics Board and the Civil 
Aeronautics Administration should do everything 
within their power to encourage and develop commer¬ 
cial aviation within the Territory. Regulations that 
are designed to meet the requirements of commercial 
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flying in interstate commerce in the United States 
should not be applied within Alaska unless local condi¬ 
tions indicate that they are desirable. The spirit of the 
bush pilot should be encouraged by all means pos¬ 
sible. • • •” 

105. That Subcommittee recommended that the final re¬ 
port on this subject be referred to the appropriate commit¬ 
tees in Congress having interest in the recommendations, 
with the request that they take cognizance of the findings 
and conclusions of the Armed Services Committee. 

106. On page 25 of the Subcommittee’s report appears 
the following: 

“ The Subcommittee was much disturbed by strong 
representations made to its members, including state¬ 
ments made by the Governor of Alaska, concerning the 
need for additional commercial air transportation facil¬ 
ities between Alaska and the mainland of the United 
States. It was alleged that the Civil Aeronautics 
Board, through its various decisions, was discouraging 
new' commercial lines from servicing the Territory and 
failing to develop new terminal outlets. The subcom¬ 
mittee had neither the time nor the facilities to make 
appropriate studies of these questions. It believes, 
how'ever, that these matters should be thoroughly in¬ 
vestigated by the appropriate committees of the Con¬ 
gress and prompt action taken to encourage the devel¬ 
opment of such additional commercial air facilities as 
the economy and the military situation of the Territory 
indicate to be desirable.” 

107. In Report No. 540 of the Select Committee on Small 
Business of the United States Senate (82d Congress, 1st 
Session) entitled “Report on Role of Irregular Airlines in 
United States Air Transportation Industry”, on page 19, 
this Senate Committee recommended the following: 

“1. Immediate Steps 

“For the immediate future the Board should: 

“A. Rescind its present regulation limiting ‘non- 
skeds’ to three round-trip flights and eight round-trip 
flights. 
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“B. Issue a temporary regulation permitting the 
‘nonskeds’ to fly sufficient flights to allow profitable 
operations. As pointed out earlier in this report, wit¬ 
nesses before the committee testified that 14 to 
980 15 flights a month between designated points 

would be a bare minimum to justify continued 
operations by most of the lines. Rather than recom¬ 
mend any specific limitation of the number of flights, 
the committee prefers to urge the Board to take a real¬ 
istic and positive approach to air transportation and 
permit the ‘nonskeds’ to operate in a manner that will 
not jeopardize their economic strength. 

“C. Issue a regulation wiiich would establish a pro¬ 
cedure for existing and new irregular carriers to file for 
permanent authority to operate an unsubsidized sec¬ 
ond-class or coach-type route service without regard to 
regularity, but limited as to the total allowable flights. 7 
The committee envisions that these carriers would op¬ 
erate on a far larger scale than the negligible opera¬ 
tions of the handful of ‘nonskeds’ to which the Board 
has thus far granted individual exemptions. It seems 
obvious to the committee that some consolidation should 
take place among the present 55 irregular carriers and 
the Board should encourage joint applications by 2 or 
more existing carriers. 

“In selecting carriers, the Board should not consider 
the matter of past violations of section 292.1 which re¬ 
sulted from greater regularity or frequency than may 
have been considered allowable at that time. Your 
committee believes that the record of the Board in this 
matter has been confused and devious. Your commit¬ 
tee does not want to imply* any approval of violations 
of the regulations. But it finds itself in strong dis¬ 
agreement with the Board’s admitted policy of banish¬ 
ing all large irregulars on the grounds that they are 


“ 7 If that cannot be done under the CAB’s interpreta¬ 
tion of existing statutes, this committee would like to 
receive from the CAB a tentative draft of an amend¬ 
ment to existing law which would allow this to be done. 
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‘willful violators’ of a regulation that seems clearly 
unreasonable. 

“2. Alaska 

“The Board should act promptly to relieve the hard¬ 
ships it is imposing on Alaska through its restriction 
of flights from the United States. The Board should 
recognize the special' need for cargo transportation to 
Alaska and the lack of alternative forms of low-cost 
passenger service. 8 


“ 8 Since the conclusion of your committee’s hearings, 
the Civil Aeronautics Board has granted to Pacific 
Northern Airlines and Alaska Airlines, certificates of 
public convenience and necessity authorizing them to 
engage in air transportation between major points in 
Alaska on the one hand and Seattle, Wash., and Port¬ 
land, Oreg., on the other. Heavy subsidies are involved 
in both of these awards. The CAB made the grants de¬ 
spite the applications of the irregulars to carry the mail 
without charge and to operate without subsidies.” (Air 
Transport made this offer.) 

108. The action of the Board in the instant case is not in 
accord with the above views recently stated by the Senate 
Committee, and is in fact contrary to the recommendations 
of that Committee. 

981 109. On page 11 of this Committee’s Report ap¬ 

pears the following quote: 

“Your committee was very interested in the impact 
of air transportation on Alaska. One witness testi¬ 
fied that the ‘nonskeds’ had reduced the cost of air 
freight to Alaska from 68 cents a pound to 15 cents. 
It was pointed out that fruits, vegetables, and produce 
which were seldom available in Alaska before the ‘non¬ 
skeds’ are now being transported in quantities. The 
Public Health Service was quoted as having credited 
this development with wiping out scurvy in Alaska. 

“Your committee was alarmed by the testimony of 
Honorable Ernest Gruening, Governor of Alaska, on 
the great hardship the new regulation will work on 
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his Territory by restricting traffic between the United 
States and Alaska. He stated: 

“ ‘Alaska with its vast distances was a natural 
place for the development of air transportation. In 
many communities it was the only way to get around. 
• • • All was going well until we ran into an ab¬ 
sentee bureaucracy that, for reasons of its own 
which we have not been able to penetrate, began 
to clamp down on this initiative and enterprise and 
has in consequence greatly retarded the normal de¬ 
velopment of Alaska. * * # I have no knowledge 
as to whether the policies of the CAB within the 48 
States are desirable or good but I know in Alaska 
they have been disastrous. 

“ *• * # The policies of the CAB through the 
years have been diametrically opposed to the poli¬ 
cies of this administration, which are to develop 
Alaska, to increase its population, to make it in that 
far northern part of the world and those northern 
latitudes right opposite Soviet Russia, an example 
of the American way of life. * * * 

“ ‘We are not given in Alaska to kicking unnec¬ 
essarily. Alaskans are a rather independent-minded 
bunch of individuals. • • • But when things get too 
bad we have to make our protest and after doing it 
in the proper manner through normal channels, writ¬ 
ing to the agency in question and getting no results 
whatsoever, we are very grateful for this opportu¬ 
nity to come before a committee of the Congress, 
which, after all, is the controlling body in the case 
of a Territory. • • •’ 

“Governor Gruening pointed out: 

“ ‘This particular regulation deals with the “non- 
skeds.” They are all part of the same picture. I 
think it is a mistake, as I tried to point out, because 
of the special and peculiar situation that exists in 
Alaska, to consider the “sheds” and the “nonskeds” 
as being opposed to each other. There is a natural 
tendency on the part of anyone who can get a mo¬ 
nopoly to prefer that for himself. * # 
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“Clifford Goodman of Continental Co-op of Wash¬ 
ington testified: 

“ *• * # We have in Anchorage a very serious 
case. At one time I believe there were in the neigh¬ 
borhood of one dozen nonscheduled carriers operat¬ 
ing into Anchorage. There was one scheduled car¬ 
rier, Northwest Airlines, operating from Seattle 
to Anchorage. However, the business there was 
great enough to support all of these carriers, and, 
of course, too good, as I wdll repeat again, to the 
point where they were forced, because of their fre¬ 
quency, to go out of business. 

982 “ ‘At this point we have one nonscheduled 

air carrier, Air Transport Associates, han¬ 
dling our freight completely—almost, in effect, to 
Anchorage from Seattle. It is the last one. • * • 

“ ‘If we lose this carrier we do not know what 
we are going to do. For a country that is so far re¬ 
moved from a source of supply as Alaska and the 
northern points of Anchorage and Fairbanks, it 
would be catastrophic to believe that any organiza¬ 
tion, any Government agency would allow such a 
thing to take place. * * * 

“ ‘* * * We do not think it is fair to the people 
of this Nation to put this last carrier out of busi¬ 
ness when it is providing services which are inval¬ 
uable to the Territory, without subsidy, and then 
turn around and put a carrier in there who will cost 
the people money in the form of high subsidies, to 
serve them. 

“ ‘We feel that the service to Anchorage and to 
Fairbanks by the “nonskeds” has been good. It has 
been a safe operation. It has been one where you 
could pick up the phone and say, “I have to have 
this in a certain length of time, ,, and get it. # # * 
“ ‘I will not go into this thing too much further be¬ 
cause I know you have another witness to call. How¬ 
ever, eight flights a month for any carrier into the 
Territory is not adequate. That would be the same 
as asking the average businessman to close his 
doors, except for 2 days a week. He could not main- 




780 


tain a staff or personnel of clerks, or in the case of 
airlines they could not keep up their maintenance, 
their pilot structure, their traffic structure, or any¬ 
thing. They would be forced to close. To force any 
airline operating in to the Territory to eight trips 
a month, to place this restriction upon them, is in 
effect the same as closing their doors for them. 

• • • > ? y 


110. Because of Alaska’s geographic location, climatic 
conditions, and resultant lack of adequate transportation, 
nonscheduled airlines have been the chief means of supply¬ 
ing foodstuffs including perishable products and provid¬ 
ing passenger transportation at a cost where it is availa¬ 
ble to the ordinary citizen. This fact was recognized as 
late as March 17, 1951, by the Legislature of the Territory 
of Alaska when it passed “House Memorial No. 52” re¬ 
questing the Chairman of the Civil Aeronautics Board and 
others to respect the needs and wishes of the people of 
Alaska in connection with the future consideration of any 
action seeking to curtail the operation of any air carrier 
doing business within, to or from Alaska. That resolution 
reads as follows: 

983 “In the House 

My Messrs. Conright and Scavenius 

House Memorial No. 52 
In the Legislature of the Territory of Alaska 
Twentieth Session 

To the Honorable Harry S. Truman, President of the 
United States; to the Honorable E. L. Bartlett, Del¬ 
egate to Congress from Alaska; to Delos Rentzel, 
Chairman of the Civil Aeronautics Board; and to 
Amos Heacock, President of the Independent Air 
Carriers Conference: 

Your Memorialist, the House of Representatives of 
the Territory of Alaska, in Twentieth Session assem¬ 
bled, respectfully represents: 

Whereas, non-scheduled airlines first proved the pos- 
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sibility of air freight to Alaska, with resulting lower 
rates; and 

Whereas, non-scheduled airlines have been the only 
carriers to provide the Territory with adequate trans¬ 
portation to many areas; and 

Whereas, it has been proven an economic advantage 
for the transportation of fishermen, cannery workers, 
miners, construction workers and many others; and 
Whereas, many places in the Territory are depend¬ 
ent upon air freight for food stuffs, such as fresh veg¬ 
etables, eggs, meats, and other perishable products; 
and 

Whereas, the non-scheduled air freight business is 
slowly being driven out of Alaska through constant 
undue restrictions imposed by the Civil Aeronautics 
Board, resulting in inadequate air service; and 
Whereas, alternate means of transportation com¬ 
mon in the states, such as railroads and truck lines 
either do not exist in Alaska or serve only limited 
areas; 

Now therefore, your Memorialist, the House of 
Representatives of the Territory of Alaska, in Twen¬ 
tieth Session assembled, respectfully urges that the 
Civil Aeronautics Board study carefully the vital ne¬ 
cessity of adequate air service to and within the Ter¬ 
ritory, and whenever further hearings are held for the 
purpose of suspending, revoking or curtailing the op¬ 
eration of any air carrier doing business within, to or 
from Alaska, that due consideration be given to the ne¬ 
cessity of adequate air service for the Territory and 
that the needs and wishes of the people of Alaska be 
respected. 

And your Memorialist will ever pray.’’ 

984 111. Previously, the Legislature of the Territory 

of Alaska, on February 4, 1949, passed House Me¬ 
morial No. 2, approved by the Governor of Alaska in Feb¬ 
ruary, 1949, which recites the disastrous effect this regula¬ 
tion would have upon nonscheduled carriers which have 
given faithful and necessary service to the people of the 
Territory of Alaska, which points out that alternate means 
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of transportation, such as railroads and truck lines common 
in the United States, either do not exist in Alaska or serve 
only limited areas, and urges that irregular air carriers be 
exempted from Economic Regulation 292.1. This resolu¬ 
tion reads as follows: 

“House Memorial No. 2 

To the Chairman and Members of the Civil Aeronautics 

Board and the Delegate from Alaska: 

Your Memorialist, the Legislature of the Territory 
of Alaska, in Nineteenth regular sessions assembled, 
respectfully represents that: 

Whereas, nonscheduled airlines flying to and within 
Alaska provide a vital and necessary service to the 
Territory; and, 

Whereas, alternative means of transportation com¬ 
mon in the states, such as railroads and truck lines, 
either do not exist in Alaska, or serve only limited 
areas; and, 

Whereas, scheduled airlines have never provided the 
type of service required in Alaska at rates which 
Alaska business and industry can afford to pay; and, 

Whereas, the Civil Aeronautics Board proposes to 
adopt a revision to Economic Regulation 292.1 gov¬ 
erning the operation of nonscheduled airlines; and, 

Whereas, this revision, if adopted, would drive out 
of business the numerous nonscheduled carriers which 
have given faithful and necessary service to the peo¬ 
ple of the Territory of Alaska; and, 

Whereas, the adoption of said revision would work 
great hardship not only upon the carriers directly in¬ 
volved but upon the entire economy of the Territory; 

Now’ Therefore, your Memorialist, the Legislature 
of the Territory of Alaska, in Nineteenth regular ses¬ 
sion assembled, respectfully urges that irregular air 
carriers flying to or wflthin Alaska be exempted from 
the proposed revision of Economic Regulation 292.1, 
or if the grant of such an exemption does not find favor 
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with the Civil Aeronautics Board, that the entire gen¬ 
eral revision proposed be rejected. 

And your Memorialist will every pray. 

Passed by the House, February 4,1949. 

Approved by the Governor, February 10, 1949.” 

985 112. The Alaska Development Board, in January 

1949, advised the Civil Aeronautics Board as follows: 

“The Alaska Development Board, officially represent¬ 
ing Territory of Alaska, has gone on record in special 
session here as emphatically urging that Civil Aero¬ 
nautics Board make no revisions in economic regula¬ 
tion 292.1 which would curtail present services of 
nonscheduled air carriers operating to or within 
Alaska. 

“We cannot state too emphatically that situation in 
Alaska is unique and differs materially from situation 
existing in 48 states. Alaska does not have the recog¬ 
nized and longer established forms of transportation 
which in states exist as alternative to air transport. 
Congress has never included Alaska under Federal 
Highway Act and consequently we have virtually no 
roads. Thus bus and trucks transportation is virtually 
non-existent here. We likewise have no railroads ex¬ 
cept for the single four hundred seventy mile stretch 
of the Government owned Alaska Railroad connecting 
merely three towns. Maritime transportation has been 
a complete failure here and is subject annually to pro¬ 
longed tie-ups -which during the last three years have 
exhibited a three months stoppage annually and other 
lesser stoppages throughout the year. Consequently 
air transportation is indispensable to the life and 
economy of Alaska. The regular certificated carriers 
have not and do not begin to take care of Alaska’s 
needs. 

113. While both Alaska Airlines and Pacific Northern 
Airlines were authorized by the Board to begin certificated 
operations to Alaska sixty days from May 24,1951, the date 
of the Board’s Order, shortages of equipment caused Alaska 
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Airlines to. inaugurate its first flight somewhat later, and it 
suspended its service still later in order to do work on its 
aircraft. Likewise, Pacific Northern, with equipment diffi¬ 
culties, postponed its operations until October 1st. It was 
apparent to the scheduled air carriers, and to Air Trans¬ 
port that the date of October 21st as a date to terminate 
Air Transport's services would be the most effective from 
an operating point of view in order to deliver to the sched¬ 
uled lines the traffic that had been built up by Air Trans¬ 
port and the traffic which it had inherited from the irregular 
carriers that had been put out of business by the Board 
earlier. Even then, the timing of the Board’s Order was 
disrupted and caused protests to appear in the press be¬ 
cause Air Transport had cut back its services immediately 
upon receipt of the Board’s Order requiring immediate 
compliance with its regulations. This so disturbed the 
timing of the taking over of the traffic of Air Transport 
that the following appeared in the Anchorage Daily Times 
of September 27, 1951: 

986 “Stanley McCutcheon, President of Alaska Air¬ 
lines Attacked ATA with a statement that if 
there is a slight shortage of food within the next few 
davs the situation will have been created bv the defunct 
Company which ceased operations immediately rather 
than continuing service during this period when air¬ 
lines’ planes are being used by the military.” 

114. It is apparent that Alaska Airlines, one of the lines 
that was to take over Air Transport’s traffic, was caught 
by surprise by the fact that Air Transport immediately 
cut back its services instead of continuing its scale of 
operations up to the scheduled date of cessation of busi¬ 
ness on October 21, 1951. Although Air Transport knows 
of no cut back it can take, short of going out of business, 
which would satisfy the Board’s indefinite standards of 
frequency and irregularity, nevertheless, as a demonstra¬ 
tion of its willingness, as always, to comply with any and 
all orders of duly constituted authority when issued and 
valid, Air Transport ordered a minimum of 50% cut back 
in operations as soon as the order was received. 
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115. To further document petitioner’s case for discrim¬ 
ination by the Board, material from pages 150 through 156 
of the Hearings before a Subcommittee of the Select Com¬ 
mittee on Small Business of the United States Senate, 
First Session, is attached hereto as Exhibit 3 and asked to 
be read as a part hereof. 

116. As additional documentation of continuing discrim- 
ination and prejudice against Air Transport, there is at¬ 
tached hereto and asked to be read as part hereof, Exhibit 
4, which consists of excerpts from Air Transport’s Peti¬ 
tion for Review of Orders of the Civil Aeronautics Board, 
Xo. 11-118, before the United States Court of Appeals for 
the District of Columbia Circuit. The excerpts are quoted 
to show prejudicial error and discrimination which enter 
into this case as causes for the singling out of Air Trans¬ 
port in an enforcement case for the drastic penalty of 
revocation of its operating authority while another carrier 

similarly found to have violated the same regulation 
987 was permitted to operate and its application for 

exemption consolidated into the non-scheduled in¬ 
vestigation ordered on the same date, September 21, 1951, 
that Air Transport was ordered out of business. 

117. As a further documentation of prejudicial error 
and discrimination, there is attached hereto the Protest 
by Air Transport Associates, Inc., of tariffs issued Sep¬ 
tember 1, 1951 by Pacific Northern Airlines, Inc., C.A.B. 
Nos. 15 and 16, With Request for Suspension Investigation 
and Determination by Board. This document, Exhibit 2, 
asked to be read as a part hereof, includes a chart (Appen¬ 
dix A of the Protest) which offers evidence of relative 
costs of certificated carriers and Air Transport. This cost 
information, if the Board had not discriminated against 
Air Transport by preventing Air Transport’s reopening 
of the record in the Alaska Service Case, might well have 
prevented the drastic conclusion of Air Transport’s enforce¬ 
ment case. In any event, the evidence clearly shows that 
although Air Transport was the only air carrier capable 
of transporting low priced traffic to Alaska at a profit, 
two other carriers were certificated and Air Transport 
was ordered out of business. This, indeed, was the greatest 
discrimination of all and is evidence of a pattern of dis- 
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crimination which has culminated in the drastic order for 


Air Transport to cease operations in air transportation. 

11S. Air Transport Associates truly provides about Sev- 
entry-Five Percent (75%) of all airborne perishable foods 
delivered to Northern Alaska and about Ninety Percent 
(90%) of the airborne perishable foods delivered to An¬ 
chorage. It has attained this unique position by providing 
service superior in speed, dependability, and handling to 
that of the scheduled airlines. At no time in its history 
has it quoted lower rates than its chief scheduled competi¬ 
tors operating respectively to Anchorage and Fairbanks 

to attract business. As indicated bv some of the letters 

* 

and wires in Exhibit 5, Air Transport Associates’ service 
has been faster because it allows no back log to build up 
in its warehouse. It serves its regular perishable food 
shippers in preference to passengers. It has several air- 
conditioned trucks for immediate delivery of perishables 
in prime condition at the Alaska end and in general gives 
a personalized service. When Northwestern increased rates 
on perishables from 15? per pound to 17per pound, 
988 Air Transport did likewise. 

119. To document the character of Air Transport’s 
shipments, the following representative sampling of ship¬ 
ments, type of shipments and weight of shipments made 
by Air Transport Associates during the month of August, 
1951, is presented: 

Anchorage Pounds 


Universal Foods. 

Pacific Fruit. 

M. I. Davies. 

Continental Consumer Coop 

General Meats. 

Carstens Meats. 

Serv-U-Meat. 

Odom Bros. 

Turner & Pease. 

Perry Bros. 

Armours Meats. 

Ploes. 

National Elec. Products Co. 
Northern Commercial Co.... 

Seattle Packing Co. 

Pioneer Sand & Gravel. 

Pioneer Fruit. 

Washington Creamery. 

Alaska Railroad. 

Vance Construction Co. 


Produce. 

Produce. 

Produce. 

Produce. 

Meats. 

Meats. 

Meats. 

Produce. 

Eggs. 

Eggs. 

Meats. 

Produce. 

Construction materials 

Non-perishables. 

Meats. 

Construction materials 

Produce. 

Dairy Products. 

Government. 

Construction materials 


16,000 
38,995 
34,195 
15,826 
1,646 
6,300 
7,931 
10,061 
14,798 
3,815 
130 
782 
876 
3,0S7 
19,669 
2,760 
370 
3,217 
150 
2.900 
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Fairbanks 

Pounds 

Pacific Fruit. 

Perry Bros. 

Northern Commercial Co. 

Parkers. 

Chris Berg. 

.Produce. 

.Eggs. 

.Non-perishables. 

.Construction materials. 

.... 3,101 

.... 1,000 

_ 1,974 

535 

756 



190,894 


120. While the above is a representative sampling at 
random, the total of 190,894 pounds is a majority of the 
total tonnage of freight transported for the month of 
August. 

121. Air Transport’s growing activities in transportation 
of military personnel returning from Korea at Seattle or 
San Francisco or being dispatched from training camps to 
ports of embarkation at Seattle and San Francisco are 
being expanded. Air Transport’s President personally 
organized and developed the “operation home lift” of 
Aircoach Transport Association. 

122. Exhibit 6 is a copy of the “Operation Home Lift” 
leaflet of Aircoach Transport Association which explains 

the nature of this activity. Air Transport’s defense 
989 value can, therefore, be measured against the need 
for this service which it has so extensively engaged 
in and which it took the leadership in organizing. 

123. Exhibit 7, a reprint from Aviation Week, further 
describes such military transportation activities. 

124. It is apparent that the value of Air Transport’s 
services as a member of a class of noil-scheduled air car¬ 
riers has been recognized by the Nation’s public and the 
Nation’s press. To document this fact, there is presented 
in Exhibit 8 a representative sampling of editorials in the 
Nation’s press concerning the need for continued services 
of this type of air carrier. 

125. Exhibit 9 is a montage of Alaskan newspaper ar¬ 
ticles which are here presented as evidence of the need for 
Air Transport’s services in Alaska and of the reaction 
of Alaska’s citizens to termination of those services. This, 
of course, has a direct bearing on the public interest and 
the public convenience and necessity, as it bears upon the 
question of whether the revocation of Air Transport’s letter 
of registration should be reconsidered. 
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126. Exhibit 10 is one of several periodical articles 
(others in Liberty, Xew Republic, Pageant, etc.) concerning 
Air Transport’s President’s activities as the principal in¬ 
dustry critic of the Board’s policies. It is the impact of 
this criticism that gave rise to the prejudice and discrim¬ 
ination which resulted finally in the order to put Air Trans¬ 
port out of business. 

127. Exhibit 11 is the arguments drafted by Air Trans¬ 
port's President as President of Aircoach Transport Asso¬ 
ciation and read before the full panel of the Civil Aero¬ 
nautics Board. November 2, and 3, 1951. The opinions and 
arguments expressed are the opinions and arguments of 
Air Transport’s President. Although all exhibits are 
asked to be read as a part of this petition for reconsidera¬ 
tion, it is especially requested that attention be directed to 
this document. The first two paragraphs of the presenta¬ 
tion before the Board summarize the position taken by Air 
Transport’s President: 

“Aircoach Transport Association asserts that Draft 
Release Xo. 43 is legally invalid, economically unsound, 
and ethically unjust. At the moment, however, we shall 
attack the legal validity of the regulation, considering 
later the economic, and ethical arguments. 

990 “Draft Release Xo. 43 is illegal because the 
regulatory concept from which it was drawn 
and upon which is based Regulation 291, is itself illegal. 
Draft Release 43, therefore, is an illegal amendment 
to an illegal regulation, Regulation 291.” 

12S. Draft Release 43, the “death edict” which was to 
wipe out the carriers of all but 1 l /* c /c of the nation’s inde¬ 
pendent air carrier traffic (drawn from Board records of 
enforcement proceedings and exemption denials) was indeed 
declared to be illegal by Judge Walter Bastian of the U. S. 
District Court of the District of Columbia. The “death 
edict” also caused the Congressional investigation called 
for by Air Transport’s President in his March 18, 1949, 
brief in the Alaska Service Case when he foresaw that 
the purpose of that case was to put the large irregulars 
out of business and turn their traffic over to subsidized 
carriers at taxpayers’ expense. 
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129. Since Air Transport’s President took his position 
long before even the first “enforcement letter” was sent 
to Air Transport, his position must be assumed to be an 
honest opinion uninfluenced by the enforcement action later 
directed against Air Transport. When the enforcement 
letters, which are heavily relied upon by the Board to 
establish “knowing and wilful” violations, were sent to 
Air Transport, they merely expressed opinions of the 
Board’s enforcement staff in words such as “in the opinion 
of tliis office” Air Transport was exceeding the degree of 
regularity and frequency permitted by Regulation 291. 

130. Air Transport’s own opinion was that the opinion 
of the Chief of the Office of Enforcement was fallacious. 
(The preceding Chief of the Office of Enforcement, Mr. 
Bon Revnolds, is now attornev for Pan American, engaged 
in defending this competitor of Air Transport from tariff 
protests filed with the Board by Air Transport. One such 
protest has been carried to the U. S. Circuit Court of 
Appeals.) The opinions of enforcement personnel, do not 
of course have the force and effect of law and cannot be 
appealed. Only an order of the Board, such as a cease 
and desist order, is a competent expression of the Board’s 
authority. For Air Transport to be required to act upon 
such incompetent opinions which cannot be appealed to 
any court of law, is to deny Air Transport due process. 
Air Transport has always held itself ready to obey com¬ 
petent authority until overruled by higher authority. 

991 131. Air Transport holds the opinion that Regula¬ 

tion 291, if valid, limits Air Transport only as to type 
of service offered and not quantity of service. Petitioner 
believes it has offered a truly irregular service. Petitioner 
believes that only frequency ami regularity, not frequency 
or regularity is prohibited by regulation 291. If quantity of 
service can in itself, by the number of trips, alone, be de¬ 
clared a violation, then Regulation 291 is discriminatory and 
fails to give equality of treatment under the law. For all 
other types or groups of carriers (See Sec. 416(a)) regu¬ 
lated by the Board have no quantity limitation upon them, 
providing the carrier as a member of its group stays within 
its type of service. For the Board to take the position that 
quantitative restrictions are legal and do not violate the 
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mandate of the Act to maintain competition, Air Transport 
believes is untenable. 

132. Air Transport, therefore, has taken the position 
that: 

(1) It has not violated Regulation 291. 

(2) The regulation itself is illegal in that it was not 
adopted for carriers with large transport aircraft under 
the procedural safeguards laid down by Congress, a 
defect which has resulted in an unjust, unreasonable, 
and an illegal regulation. 

133. Holding these strong beliefs, Air Transport could 
only express them and await a valid definitive Board Order 
which would state precisely what Air Transport was to do. 
Air Transport would thereupon comply and appeal. If it 
was the Board’s interpretation that quantity of service, re¬ 
gardless of irregularity, was illegal, then Air Transport 
could appeal, which it could not do from an opinion of the 
Board’s staff. 

134. Exhibit 12 shows photographs of fresh airborne 
produce bins at Bill’s Cash Grocery and 5th & B. Grocery 
Store, Anchorage, Alaska, on September 28, 1951. These 
and several other similar photographs were attested to by 
Wm. P. Odom, Notary Public, and illustrate the dependency 
of the city’s inhabitants upon Air Transport for their fresh 
foods. 

135. Exhibit 13 is a copy of the contract between all mili¬ 
tary agencies of the U. S. Government and the Aircoach 

Transport Association, Inc., represented by Amos E. 
992 Heacock, Air Transport’s president. The organiza¬ 
tion and integration of the independent air carriers 
listed in the contract into a mobile civil airlift reserve linked 
by teletype with military installations and carrier bases and 
its over 50 employees throughout the country was accom¬ 
plished under the direction of Air Transport’s president. 
The Association is now able, therefore, to move every inde¬ 
pendent air carrier aircraft in the IT. S. to an atom-bombed 
city with doctors, nurses, and medical supplies and to evac¬ 
uate casualties to hospitals throughout the country. Or, the 
organization can airlift troops and material to repel an air- 
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borne attack on Alaska or it can move them across the Aleu¬ 
tian chain to the Orient. Petitioner air carrier, with crews 
and personnel experienced in Alaskan flying, terrain and 
maintenance and modification of C-46 aircraft and C-54 air¬ 
craft for sub-zero operations, would train crews of other 
carriers in the event of an emergency in strategic Alaska or 
the Orient. Thus the retaining of the large organization of 
over 100 employees of Air Transport is of vital national 
defense interest, and the revocation of its operating author- 
itv should be rescinded. 

136. Exhibit 14 is a reproduction of the Thomas L. Stokes 
column published in newspapers throughout the United 
States. It is an evidence of public reaction to the revocation 
of Air Transport’s letter of registration. It is also, there¬ 
fore, evidence that the revocation order does not conform 
with the public interest or the public convenience and neces¬ 
sity and it exposes the fallacy of conducting enforcement 
actions without accepting and acting upon evidence of the 
public interest as it is affected by the drastic enforcement 
action. 

VIII 

Conclusion 

137. On the basis of all the facts of record and the argu¬ 
ments contained herein it is submitted : 

138. Fairness and equality of treatment require that Air 
Transport be given the same privileges as the other irregu¬ 
lar carriers in connection with the Investigation in Docket 

No. 5132. 

993 139. The majority opinion is not based upon sub¬ 

stantial evidence, misconstrues the provisions of the 
Administrative Procedure Act and Civil Aeronautics Act, 
and contains errors of fact and law. 

140. Wherefore, Air Transport respectfully prays that 
the Board 

(1) Reconsider its decision, grant Air Transport a 
rehearing, permit reargument and on such reconsidera¬ 
tion revoke its order Serial No. E-5723; and 

(2) Accord Air Transport Associates the same 
equality of treatment and the same privileges as the 


Board has granted to other carriers in the same class; 
and 

(3) Grant such other and further relief as to the 
Board may seem appropriate. 

Respectfully submitted, 

Air Transport Associates, Inc., 

By (S.) Amos E. Heacock, 

President. 


(S.) Warren E. Miller, 

Attorney for Air Transport 

Associates, Inc., 

910 17th Street, N. W., 

Washington 6, D. C. 


October 15, 1951. 
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1000 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. — 

In the Matter of Initial Tariffs Proposed by Pacific North¬ 
ern Aikines, Inc., Providing Overseas Rules and Regula¬ 
tions and Rates and Charges for Passengers and Prop¬ 
erty, Issued September 1, 1951, Effective October 1, 1951 
Designated “States-Alaska Passenger Rules and Fares 
Tariff No. 1” and “States-Alaska Air Cargo Tariff No. 
1 ”, Filed by Harold A. Olsen, Vice President, Traffic and 
Sales, Seattle, Washington, and Known as C.A.B. Nos. 
15 and 16 

Protest by Air Transport Associates, Inc. of Tariffs 
Issued September 1 , 1951 by Pacific Northern Airlines, 
Inc., C.A.B. Nos. 15 and 16, with Request for Suspen¬ 
sion, Investigation and Determination by Board 

Conies now Air Transport Associates, Inc. (hereinafter 
referred to as “Air Transport”) and pursuant to Sections 
2, 403, 404, 406, 411 and 1002 of the Civil Aeronautics Act, 
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as amended (hereinafter referred to as the “Act”), to¬ 
gether with such other provisions thereof as may be appli¬ 
cable, and Section 302.15 of the Economic Regulations of 
the Civil Aeronautics Board (hereinafter referred to as the 
“Board”), complains to the Board, as follows: 

1. Pacific Northern Airlines, Inc. (hereinafter referred to 
as “Pacific Northern”) on September 1, 1951, filed tariffs 
providing: 

a. Fares and Rules Governing the Transportation 
of Passengers and Baggage, One-Way, Economy Serv¬ 
ice Fares Applicable Between Points in the Territory of 
Alaska and Seattle, Washington and Portland, Oregon, 
known as C.A.B. No. 15; and 

b. Airport-to-Airport Rates and Charges, Rules and 
Regulations, applicable between Points served by the 

Carrier in the Territory of Alaska and Seattle, 
1001 Washington and Portland, Oregon, also pick-up 
and delivery rates and charges, known as C.A.B. 
No. 16. 

2. That part of General Rule 1-IV, as shown on Pacific 
Northern Airlines, Inc., States-Alaska Passenger Rules and 
Fares Tariff No. 1, Original Page 4, C.A.B. No. 15, is pro¬ 
tested upon the ground that the type of service is inade¬ 
quately designated. That part of the rule quoted below and 
underlined is protested: 

“IV. The fares named herein are applicable in either 
direction but transportation at such fare will be pro¬ 
vided only on flights between Portland/Seattle and 
Anchorage which are specifically designated in the 
Carrier’s official schedule as Economy Service. Serv¬ 
ice between Portland/Seattle and Anchorage will be 
furnished on aircraft equipped as folloics: 

“(A) Aircraft will have at least 50 Payloader fold¬ 
ing seats , except the number which it may be necessary 
to remove to accommodate cargo in the space thus made 
available in the passenger compartment.” 

This rule is protested for the further reason that it is an 
inadequate differentiation of service from the first-class 
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passenger transportation at higher fares provided by other 
scheduled airlines serving Anchorage and is prejudicial to a 
description of traffic, to-\vit, first class passenger traffic and 
preferential to a description of traffic, to-\vit, passengers 
traveling on flights designated as Economy Service. 

3. The following proposed rates, fares and supporting 
rules are protested: 

(1) All air cargo rates and charges as shown on 
Original Pages 22, 23 and 24 of Pacific Northern Air¬ 
lines, Inc. States-Alaska Air Cargo Tariff No. 1, C.A.B. 
No. 16. 

(2) All passenger fares in Pacific Northern Airlines, 
Inc. States-Alaska Passenger Rules and Fares Tariff 
No. 1 as shown on Original Page 14 of the tariff, C.A.B. 
No. 15. 

4. The proposed rates and fares are protested in their 
entirety, on the ground that they are unfair, unreasonable, 
discriminatory, preferential, and unduly prejudicial to 
classifications of traffic, to the public, and to the air trans¬ 
portation industry, particularly to that part involving 
transportation between the United States and the territory 
of Alaska, and are therefore without economic justifica¬ 
tion. 

1002 5. The passenger tariff filed by Pacific Northern 

does not quote a tariff for first class passenger serv¬ 
ice, but provides for a new coach-tvpc of service only, as is 
showm by its proposed General Rule 1-IV. Therefore, this 
tariff indicates that Pacific Northern has assumed the right 
to file the initial tariff without regard to the conventional 
type service contemplated in the hearings, the Board’s 
opinion, and the certificate granted. The determination of 
the Board as indicated on page 25 of its opinion dated Sep¬ 
tember 29, 1950 in Docket 3286 et al., was that the “conven¬ 
tional type of service” was found “to be required between 
Seattle and Anchorage.” 

(e) There is nothing in the Board’s opinion which shows 
in any way that in granting a certificate of convenience and 
necessity to Pacific Northern, it should so limit the service 
it would offer. On the contrarv, there is everv indication 
that the Board was granting to Pacific Northern the right 
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to operate a conventional type scheduled service. In filing 
tariffs for a limited type of service, Pacific Northern has 
not acted in accordance with the certificate granted to it and 
petitioner is protesting Pacific Northern’s tariff and its 
right or authority to inaugurate only this type of service 
under all the circumstances in the Alaska Service case 
(Docket 3286 et al.) in which its certificate was granted, and 
to which reference is hereby made. 

(b) The Board made certain definite findings as to the 
public convenience and necessity, and upon the basis of 
those findings, concluded that there existed a public need 
for additional conventional type service. No findings were 
made by the Board as to any limited service such as that 
offered in the tariff herein protested, the coach-type serv¬ 
ice, and in the absence of such findings by the Board, includ¬ 
ing the lack of a finding that substantial benefits would 
accrue to the public from a new coach service between the 
points in question, such service is not in the public interest. 
It does not conform with the findings and conclusions of the 
Board, which findings and conclusions were the basis for 
awarding a certificate of public convenience and necessity 
to Pacific Northern to perform conventional or first class 
type service. 

1003 (c) Pacific Northern, after applying for conven¬ 

tional type, or first class service, did not file any tariff 
covering such first class passenger service, but has filed 
only a passenger tariff covering low cost coach-tvpe service. 

(d) In Appendix A, page 6, to the Board’s opinion of 
September 29,1950, in Docket No. 3286 et al., in which case 
Pacific Northern’s application for a certificate was con¬ 
sidered, the following statement of the Board, with respect 
to this carrier, appears: 

‘ ‘ The carrier proposes to charge a one-way passenger 
fare of $101.50 between Seattle and Anchorage and to 
charge an average rate of 16 cents per pound for air 
freight.” 

(e) Although Pacific Northern represented to the Board, 
in order to obtain a certificate, that its passenger fares 
would be $101.50 between Seattle and Anchorage, instead of 
filing a passenger tariff in this amount, it has filed one for 
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$75. The foregoing, it is respectfully submitted, indicates 
that by filing the tariff herein protested, Pacific Northern 
has not kept faith with the Board when it represented it 
would charge a certain passenger fare and provide conven¬ 
tional service, and then proceeded to publish as its only pas¬ 
senger tariff a fare $26.50 less than it represented it would 
use, thus providing for a special type of service only. This 
is more than one-fourth less than the rate it represented to 
the Board it would charge at the time of hearings on its 
certificate application. 

6. It will be noted that under Rule 1-IV as proposed 
(Original Page 4 of Pacific Northern’s States-Alaska Pas¬ 
senger Rules, C.A.B. No. 15, it is provided: 

“* * # transportation at such fare will be provided 
only in flights between Portland/Seattle and Anchorage 
winch are specifically designated in the Carrier’s official 
schedule as Economy Service 

Pacific Northern’s official schedule issued September 14, 
1951 and filed with the Board, is as follows: 

10C4 Pacific Northern General Schedule No. S Contains 
Schedule for All Points in the Territory of 
Alaska and Between Territory of Alaska and 
Between Seattle, Washington and Portland, Ore¬ 
gon. Issued 9-14-51, Effective 10-1-51 

Route 175 Flights 40 and 41 New Service Between 
Anchorage. Seattle, Portland 

Flight 41 Mon. Wed. Fri. Flight 40 

Lv. Portland 7:00 A.M. PST Lv. Anchorage 4:30 P.M. AST 

Ar. Seattle 7:55 A.M. PST Ar. Seattle 2:00 A.M. PST 

Lv. Seattle 9:00 A.M. I>ST Lv. Seattle 2:30 A.M. PST 

Ar. Anchorage 2:30 P.M. AST Ar. Portland 3:25 A.M. PST 

This Schedule, it will be observed, does not designate any 
“Economy Service.” 

7. The rates and fares herein protested are below the 
costs of operations and are contrary to law for the reasons 
hereinafter set forth. In particular, they violate Sec. 2 (c) 
of the Civil Aeronautics Act which provides for: 

“The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, 
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without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices.” 1 

8. The tariffs here protested and complained of are in 
violation of the following provisions of Sec. 403 of the Act: 

“Every air carrier and every foreign air carrier 
shall file with the Authority, and print, and keep open 
to public inspection tariffs showing all rates, fares, and 
charges for air transportation between points served 
by it, and between points served by it and points served 
by any other air carrier or foreign air carrier, when 
through service or through rates shall have been estab¬ 
lished, and showing to the extent required by regula¬ 
tions of the Authority, all classifications, rules, regula¬ 
tions, practices, and services in connection with such air 
transportation. Tariffs shall be filed, posted, and pub¬ 
lished in such form and manner, and shall contain such 
information, as the Authority shall by regulation pre¬ 
scribe; and the Authority is empowered to reject any 
tariff so filed which is not consistent with this Sec¬ 
tion and such regulations. Any tariffs so rejected shall 
be void. * # * Xo air carrier or foreign air carrier 

shall charge or demand or collect or receive a greater or 
less or different compensation for air transportation 
or for any service in connection therewith, than the 
rates, fares, and charges specified in its currently effec¬ 
tive tariff; and no air carrier or foreign air carrier shall, 
in any manner, or by any device, directly or indirectly, 
or through any agent or broker, or otherwise, re- 
1005 fund or remit any portion of the rates, fares or 
charges so specified, or extend to any person 
any privileges or facilities, with respect to matters re¬ 
quired by the Authority to be specified in such tariffs, 
except those specified therein. # # (Italics sup¬ 

plied.) 

9. The tariffs here protested and complained of are in 


' 52 Stat. 980, 49 U. S. C. 402. 
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violation of the following provisions of Sec. 404 of the Civil 
Aeronautics Act: 

“ (a) It shall be the duty of every air carrier * * • 
to establish, observe, and enforce just and reasonable 
individual and joint rates, fares, and charges, and just 
and reasonable classifications, rules, regulations, and 
practices relating to such air transportation: • • * 

“ (b) No air carrier or foreign air carrier shall make, 
give or cause any undue or unreasonable preference or 
advantage to any particular person, port, locality, or 
description of traffic in air transportation in any re¬ 
spect whatsoever or subject any particular person, port, 
locality, or description of traffic in air transportation 
to any unjust discrimination, or any undue or unrea¬ 
sonable prejudice or disadvantage in any respect what¬ 
soever.” (Italics supplied.) 

10. The tariffs complained of are unlawful in that they 
are below the cost of Pacific Northern for such operations 
and when mail pay is granted to reimburse such losses, this 
grant of mail pay will be in violation of Section 406 of the 
Civil Aeronautics Act, which provides in part as follows: 

‘ 1 * # * In determining the rate in each case, the 

Authority shall take into consideration, among other 
factors, • # • the need of each such air carrier for 
compensation for the transportation of mail, sufficient 
to insure the performance of such service, and, together 
with all other revenue of the air carrier, to enable such 
air carrier under honest, economical, and efficient man¬ 
agement, to maintain and continue the development of 
air transportation to the extent and of the character 
and quality required for the commerce of the United 
States, the Postal Service, and the national defense.” 

11. The Board should act favorably upon this tariff Pro¬ 
test and the other matters herein complained of in accord¬ 
ance with the following provisions of Section 411 of the 
Civil Aeronautics Act: 

“The Authority may, upon its own initiative or upon 
complaint by any air carrier or foreign air carrier, if 
it considers that such action by it would be in the inter- 
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est of the public, investigate and determine whether any 
air carrier or foreign air carrier has been or is engaged 
in unfair or deceptive practices or unfair methods of 
competition in air transportation. If the Authority 
shall find, after notice and hearing, that such air car¬ 
rier or foreign air carrier is engaged in such unfair or 
deceptive practices or unfair methods of competition, 
it shall order such air carrier or foreign air carrier to 
cease and desist from such practices or methods of 
competition.” (Italics supplied.) 

1006 12. The Civil Aeronautics Board should investi¬ 

gate the complaint against the tariffs in accordance 
with the following provisions of Section 1002 (2) of the CiviT 
Aeronautics Act: 

“Any person may file with the Authority a complaint 
in writing with respect to anything done or omitted to 
be done by any person in contravention of any pro¬ 
vision of this Act, or of any requirement established 
pursuant thereto. If the person complained against 
shall not satisfy the complaint and there shall appear 
to be any reasonable ground for investigating the com¬ 
plaint, it shall be the duty of the Authority to investi¬ 
gate the matters complained of. Whenever the Author¬ 
ity is of the opinion that any complaint does not state 
facts which warrant an investigation or action on its 
part, it may dismiss such complaint without hearing.” 

13. Pacific Northern has failed as required by Section 
403 to state: 

* * all classifications, rules, regulations, prac¬ 

tices, and services in connection with such air trans¬ 
portation” 

provided for in the tariff. No adequate differentiation is 
shown in the services performed, under Passenger Tariff 
No. 1, C. A. B. No. 15 which would justify the wide differ¬ 
ence in fares. Pacific Northern has failed to establish, ob¬ 
serve, and enforce just and reasonable individual and joint 
rates, fares, and charges and just and reasonable classifica¬ 
tions, rules, regulations and practices relating to the air 
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transportation covered by the tariffs complained of, in con¬ 
travention of Section 404 (b). 

14. Pacific Northern has given unreasonable preference 
and advantage to a particular port, namely, Portland, Ore¬ 
gon, and a particular locality, namely, the Portland. Ore¬ 
gon area, and has provided for an unjust discrimination and 
undue and unreasonable prejudice and disadvantage to a 
particular port and locality, namely, Seattle, Washington, 
and the Seattle, Washington locality. 

15. Pacific Northern is required by section 4C3 of the Act 
to show all classifications, rules, regulations and practices 
of the services in connection with its air transportation 
tariff. Pacific Northern’s tariff, however, does not even 
indicate whether its “economy” tariff is a first class tariff 
for first class passenger transportation, or whether it is for 
second class or coach transportaiton. Obviously, if it is 
Pacific Northern’s first class tariff, it is an unwarranted 
reduction of the prevailing $105 tariff which has been estab¬ 
lished by Northwest between Seattle and Anchorage and 
by Pan American between Seattle and Fairbanks. If it is 

a coach fare, then Pacific Northern has established a 
1007 coach service in a highly competitive field without 

specific Board authorization and without the guard¬ 
ing of such authorization with specific conditions as the 
Board has done elsewhere. If a certificate inherently grants 
the privilege of quoting a coach service, then the highly con¬ 
tested National Airlines’ Coach case, as an example, would 
have been unnecessary. Here Pacific Northern has taken 
the unprecedented action of establishing a subsidized coach 
service without a first class service. The establishment 
of a coach service is unwarranted by evidence of record in 
the case that granted Pacific Northern’s certificate as 
Pacific Northern did not apply for coach service and can¬ 
not be assumed to be authorized coach service for tariff 
purposes. This fact alone justifies suspension of Pacific 
Northern’s tariff even though it is an initial tariff, for a 
carrier must be granted specific authorization for a coach 
service with its higher mail pay requirements before the 
carrier can exercise the rights that go with an initial tariff. 
Had Pacific Northern proposed a coach service and re¬ 
quested authorization for it, Air Transport would surely 
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have contested it and there would no doubt have been other 
intervenors. Pacific Northern cannot assume authority for 
a special coach service any more than could National Air¬ 
lines between New York and Miami. Therefore, their 
initial tariff filing rights extended only to conventional serv¬ 
ice and are invalid for a special service. These tariffs ex¬ 
pose the unfair or deceptive practices and unfair methods 
of competition in which Pacific Northern is engaging. 

16. The effect of Pacific Northern’s tariff, herein pro¬ 
tested, is to undercut first class transportation and engage 
in cutthroat competition to take second class traffic from 
nonsubsidized carriers’ $69.00 and $65 fares by approach¬ 
ing their rates with nonstop four-engined scheduled service. 
Pacific Northern’s tariff is also designed to steal from 
scheduled first class fares at $105 by providing comparable 
service in similar DC-4 equipment. Such a fare structure 
will neither permit carriers specializing in first class sub¬ 
sidized scheduled traffic to maintain their traffic, nor the non¬ 
subsidized carriers specializing in demand-type nonsched- 
uled twin-engined service to maintain theirs. 

1008 17. Air Transport Associates’ fare southbound 

from Anchorage to Seattle is now $65.00—the highest 
possible fare that it can quote in the face of Northwest Air¬ 
lines’ $75.00 four-engine non-stop scheduled “tourist” serv¬ 
ice and still maintain some of its traffic, as it must do. Air 
Transport must maintain southbound passenger traffic in 
order to continue to maintain its extensive nonsubsidized 
northbound cargo service. 

18. Air Transport’s northbound fare to Anchorage from 
Seattle is now $69.00, only $6.00 under Northwest’s “tour¬ 
ist” fare to Anchorage and Air Transport’s fares north¬ 
bound have not required as great a differential as south¬ 
bound fares because Northwest ordinarily has space for 
only 12 passengers northbound on its “tourist ’’aircraft as 
a rule, the balance being devoted to freight. On the other 
hand, Northwest has unlimited space southbound in propor¬ 
tion to demand and can cut much deeper into Air Trans¬ 
port’s southbound traffic. Pacific Northern’s fares by pro¬ 
viding additional coach service capacity has disturbed the 
competitive balance. Air Transport has been unable to ad¬ 
just the competitive balance because its proposed $59.00 
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southbound fare has been suspended. Air Transport, of 
course, must maintain its southbound revenue or be forced 
to discontinue its cargo sendee. With a narrow average 
profit margin in nonsubsidized operations of only 1.18 cents 
per revenue pound as shown in Appendix A, Air Transport 
must maintain a close control of its balance of 15^ (now 17f 
on perishables) per pound freight revenues and 30? (now 
34M>£) northbound passenger revenues to avoid a loss oper¬ 
ation by accepting too much cargo. The radical disruption 
of the competitive balance^ by Pacific Northern’s unlawful 
rates and fares requires immediate adjustment of tariffs by 
Air Transport to retain a profitable balance of cargo and 
passenger operations. 

19. In the case of a proposal by Pan American for a sim¬ 
ilar $75 southbound fare from Fairbanks to Seattle, Air 
Transport protested that fare vigorously and upon fail¬ 
ure to secure an investigation, appealed to the Circuit 
Court of Appeals. Air Transport contended that Pan 
American’s original illegal passenger tariffs “on cargo air¬ 
craft” would eventually precipitate a rate war. Pacific 
Northern has adopted Pan American’s unreasonable and 
discriminatory fare of $75 and the rate war is on. North¬ 
west’s and Pan American’s first-class fares on sched- 
1009 uled service cannot stand up or maintain its traffic in 
the face of Pacific Northern’s Economy fare for $75 in 
the same C-54 or DC-4 aircraft offering similar service re¬ 
gardless of what Pacific Northern may call its service in its 
indefinite tariffs. (Pan American’s first-class fare of 
$105.00 has already been reduced $15, although Air Trans¬ 
port’s downward fare adjustment has been suspended.) 
Likewise, Air Transport cannot maintain its share of south¬ 
bound traffic at fares so close to scheduled first-class direct 
four-engined southbound service in view of that service’s 
increased quantity or seat capacity. In view of its ex¬ 
perienced narrow margin of profit on non-subsidized service 
—a profit of only 1.18 cents per average pound—it must 
take action immediately or be forced out of business. To 
meet the threat of additional subsidized southbound special 
passenger service, Air Transport filed a tariff to reduce to 
$59, southbound, both out of Anchorage and out of Fair¬ 
banks. This tariff has been suspended and Air Transport 
has appealed for reconsideration. 
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20. Southbound fares of Air Transport have usually in¬ 
corporated a just and reasonable differential for the longer 
distance and lesser traffic at Fairbanks. Air Transport, 
however, because of the equal but inequitable fare of $75 
southbound out of both Anchorage and Fairbanks, quoted 
by Alaska Airlines, Pan American and Pacific Northern, 
has filed the same fare of $59 southbound from these two 
points. $59 is not believed lovrer than is necessary to pro¬ 
tect Air Transport’s present southbound traffic because of 
the surplus of southbound four-engined space made avail¬ 
able by Pacific Northern at Anchorage and the inevitable 
advertising and other methods it will adopt to appropriate 
the traffic now being served by Air Transport. The unrea¬ 
sonable, prejudicial, discriminatory, and preferential tar¬ 
iffs quoted by Pacific Northern, Pan American, and Alaska 
Airlines have forced this move. As stated previously, Air 
Transport was prevented by the Board from reducing its 
.southbound fares out of Fairbanks on the occasion of the 
filing of Pan American’s southbound $75 fare. In the inter¬ 
ests of justice, Air Transport should be permitted to protect 
its southbound traffic and thereby its revenues so necessary 
to continuance of its low rate non-subsidized northbound 
cargo service by reducing its fares. If the Board approves 

the tariffs of Pacific Northern because they are in- 
1010 itial tariffs, it would be highly discriminatory against 

Air Transport to prohibit Air Transport from reduc¬ 
ing fares pending a hearing. If, on the other hand, the 
Board acts to suspend tariffs of Alaska Airlines and Pacific 
Northern pending a hearing, Air Transport has no objection 
to the suspension of its own new low rates pending a hear¬ 
ing. Irreparable damage will be done to Air Transport and 
its traffic, however, if these competitors are permitted to 
make their fares effective and Air Transport is not per¬ 
mitted to make the proper adjustments commensurate with 
the new competitive situation. 

21. Pacific Northern Airlines, Inc. States-Alaska Air 
Cargo Tariff No. 1 provides for a general cargo rate of 16^ 
per pound and a specific cargo rate of 11 <t per pound on pro¬ 
duce and all perishables, including food, eggs, dairy prod¬ 
ucts and meat in shipments of 100 pounds and over. How¬ 
ever, Air Transport applies its rate of 17^ per pound for 
perishables (constituting the overwhelming proportion of 
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all its cargo traffic) in service from Seattle only. Pacific 
Northern, however, has provided the same rate for Port¬ 
land, disregarding the additional distance and dispropor¬ 
tionate cost of providing the service. It is a fact that 
produce, eggs, dairy products, and meat are cheaper in 
Portland than they are in Seattle. However, the cost of the 
additional transportation has caused these products to vary 
in price on a closely competitive basis in the Anchorage 
market. The eggs, for example, transported in tonnage 
quantities by General Airlines, a non-subsidized carrier 
operating out of Portland fought a nip-and-tuck battle with 
the eggs transported out of Seattle by Air Transport, be¬ 
cause, while General’s transportation rate was higher, the 
price of the eggs in Portland was lower than the price of the 
eggs in Seattle. Even a two cent per pound differential 
(and the differential has always been higher in non-subsi¬ 
dized air transportation which seeks a natural competitive 
differential based on cost) in air transportation rates to 
Anchorage from the two cities reduces by 4 y* cents the 
price advantage of Portland eggs in the Anchorage market. 
Whole businesses in Seattle dealing in perishable foods for 
the Alaska market are dependent upon Seattle’s location 
and the maintenance of the natural transportation cost dif¬ 
ferential for preservation of their markets. The charging 
of the same amount for transportation between Port- 
1011 land and Anchorage via Seattle, a distance of 132 air 
miles farther than from Seattle to Anchorage is con¬ 
trary to law, as hereinafter pointed out. To permit this car¬ 
rier to provide free transportation for 132 miles for the 
Portland Shippers at the expense of the Seattle shippers is 
likewise unlawful, as hereinafter shown. 

22. Pacific Northern’s common rate of 17£ per pound out 
of both Portland and Seattle is a flagrant violation, there¬ 
fore, of Sec. 404 (b) in that it gives an “unreasonable pref¬ 
erence or advantage” to Portland and an “unjust discrim¬ 
ination or undue or unreasonable prejudice or disadvan¬ 
tage” to Seattle, Pacific Northern’s action in filing such a 
tariff seeks not merely to take Air Transport’s freight 
revenues, but to substitute Portland eggs, meat, and pro¬ 
duce supplies for that of Seattle producers. 

23. Pacific Northern’s drain on Air Transport’s south¬ 
bound passenger revenues also acts to prevent Air Trans- 
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port from transporting quantities of perishables • from 
Seattle. The reason is that a minimum amount of south¬ 
bound passenger revenue is necessary to support each 
northbound load of perishables. Deprived of southbound 
revenues, Air Transport must limit its northbound trans¬ 
portation of perishables. This has already occurred. To 
document the interrelation of cargo transportation with 
passenger transportation, the following experienced figures 
are submitted on the relative proportion of perishables 
transported by Air Transport in proportion to non-perish¬ 
ables and the relative proportion of freight weights to 
passenger weights: 


Typical Cargo Transported Between Seattle, Washington and Anchorage 
and Fairbanks, Alaska by Air Transport Associates, Inc. 


1951 

Flight 

Number 

Total Weight 
in Pounds 

Non- 

Perishable 

% Food 
Perishables 

Feb. 

. 494 

7,623 

1,735 

79% 

93% 

Feb. 

. 509 

11,764 

825 

Feb. 

. 385 

6,795 

75 

98% 

Feb. 

. 472 

3,691 

676 

S2% 

Feb. 

. 508 

4.036 

• • • a 

100% 

Feb. 

. 476 

7,809 

32 

97% 


(The above listed flights are considered to be typical for 
purposes of estimating proportion of food perishables trans¬ 
ported by Air Transport Associates, Inc.) 


1012 Northbound Passenger and Cargo Weights 

Seattle, Washington, to Anchorage and Fairbanks, Alaska 
1950-1951 Northbound Passenger and Cargo Weights 

Passenger Wts. N/B Freight Wts. N/B 

October. 36.921 205,306 

November. 54,946 229,067 

December. 43.973 246,5S2 

January. 101,621 178,971 


Total. 237,461 S59.926 


These representative figures show that on typical loads Air 
Transport carries 79% to 100% of perishable cargo in pro¬ 
portion to non-perishable cargo. Also, as indicated by the 
second schedule, Air Transport during a recent 4-month 
period transported 859,926 lbs. of cargo northbound while it 
transported only 237,461 lbs. of passengers. However, the 
passengers provided approximately double the amount of 
revenue per pound as cargo. Hence, the importance to Air 
Transport of southbound passenger transportation which 
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Air Transport seeks to preserve by petitioning for recon¬ 
sideration of the Board’s order to suspend its fiftv-nine- 
dollar southbound passenger fare is apparent. 

24. The following indicates the typical consignees and 
shippers of Air Transport. Actually, Air Transport’s 
customers include practically every food store in Anchorage 
handling perishables. Its list of shippers constitutes a 
group of dealers who have been supplying Alaska for years. 
Pacific Northern seeks by quoting a preferential rate to 
Portland to take away these customers of Air Transport in 
Seattle and substitute Pacific Northern customers in Port¬ 
land. The tariff, therefore, transcends the simple question 
of who should transport traffic from Seattle and substitutes, 
therefore, the question of whether Portland merchants 
should serve Alaska or whether Seattle merchants should 
do so. Thus the seriousness of this illegal tariff is 
made apparent. For in the transportation from the north¬ 
west to Alaska we have true air freight movements not 
expedited or express movements that ordinarily move by 
surface transportation. The Seattle Chamber of Commerce 
which has intervened in this tariff dispute, therefore, has 
vital interests at stake. Portland’s competition 
1013 should be based upon its ability to compete after 
proper increased charges for additional distance of 
transportation are added. The Air Transport consignees 
and shippers follows: 


Typical Consignees and Shippers of Air Transport Associates, Inc. 


Shipper 

Consignee 

Type of Store 

Merchandise 

Trans Ocean 

Trans Ocean 


Replacement pts for 
General Cargo 




eqptmt. 

Langendorf Bread 

Lavery’s 

Grocer 

Cake and Bread 

Carstens 

Frosted Food 

a 

Meat 

a 

H <fe D Market 

a 

U 

u 

Heckel & Richardson 

a 

a 

Gen’l Airways 

General Airways 

— 

Eggs 

Meat 

Serva^-a-Meat 

N.C. Co. 

Gcn’l Mdse. 

Sea-Pack 

Walts Market 

Grocers 

U 

a 

01ivera’8 

a 

U 

u 

Piggly Wiggly 

a 

a 

a 

C St. Grocery 

a 

u 

a 

Brownies Market 

a 

a 

M. L. Davies 

C St. Grocery 

a 

Produce 

a 

Peter Pan 

u 

a 

u 

Lange’s Mt. View 

a 

u 

a 

Thrifty Store 

u 

u 

u 

Lucky’s Self-Service 

a 

a 
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Shipper 

Consignee 

Type of Store 

Merchandise 

M. L. Davies 

Carr Bros. 

Grocers 

Produce 

U 

Walts Market 

a 

u 

u 

Joe Quality 

u 

u 

a 

N.C. Co. 

a 

a 

Odom Produce 

Super Piggly Wiggly 

a 

u 


Piggly Wiggly 

u 

u 


Food Center 

a 

a 

Perry Bros. 

C.A.A. Commissarv 

u 

u 

u a 

N. C. Co. 

General Mdse. 

u 

Cont. Cons. 

Handy Grocery 

Grocers 

u 

u u 

H <fc D 8th & I 

U 

u 

u a 

“ 5th & B 

a 

u 

u a 

“ Mt. View 

u 

u 

Pacific Fruit 

Olivera’s 

a 

u 

u u 

Food Center 

a 

u 

u u 

Ed. McElligott 

a 

a 

u u 

Walts Market 

a 

a 

a a 

C St. Store 

a 

u 

u u 

Super Piggly Wiggly 

u 

u 

u a 

Market Basket 

a 

a 

a u 

Piggly Wiggly 

u 

u 

u a 

Len Witt 

a 

u 

Swift & Co. 

Jim Tilley 

u 

Meat 

u a 

N.C. Co. 

General Mdse. 

Ice Cream 

Assoc. Grocers 

N.C. Co. 

u a 

Produce 

Armour & Co. 

N.C. Co. 

a a 

Meat 

Gen. Meats 

Jim Tilley 

Grocer 

Meat 

Wash Co-op 

N.C. Co. 

Gen. Mdse. 

Eggs 

Turner & Pease 

Southside Grocer 

Grocer 

Eggs 

u a 

Stop & Shop 

a 

Eggs 

u u 

Market Basket 

a 

Eggs 

Plymouth Poultry 

La very’s 

u 

_oO 

Eggs 

1014 

N.C. Co. 

N.C. Co. 

Gen. Mdse. 

Mdse. 

Carnation Co. 

N.C. Co. 

* 

Cottage Cheese 

Columbia Pack 

Market Basket 

Grocer 

Meat 

Ala. Airlines 

Ala. Airlines 

— 

Tomatoes (Army) 

Wash. Creamery 

D & D Cafe 

Cafe 

Eggs 

Idaho Egg Prod. 

Eastchester Groc. 

Grocer 

M 

Handy Grocery 

a 

u 

Tacoma Drug 

Comer Drug 

Drug Store 

Drugs 

Abbott Labs. 

Bert’s Drugs 

U 

a 


Rexall Drugs 

u 

u 

Parkc-Davis 

Bert’s Drugs 

a 

a 


Rexall Drugs 

u 

u 

McKesson’s 

Hewitts Drugs 

a 

u 

Universal Foods 

Betty Faris 

Apparel Shop 

Mdse. 

Universal Food 

Gen. 

Produce Mdse. 

Ala. R.R. 

U 

— 

Mdse. 

Ala. Native 

u 

_ 

a 

Ala. Road Comm. 

a 

— 

U 

Pierce Pack 

Market Basket 

Grocers 

Meat 

E.R. Sgn. B.B. 
Arown Dairy 

Merrel gd school 
Spencer Air 

All Drugs 

Anchorage Co-op 
Reevs Airmotive 

Drug Stores 

Drugs 

Peter Kiewit 

Morrison Knudsen 

Const. Co. 

Const, mat’l 

Truscon Steel 

Doughty & Taylor 

U 

a 
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25. "While Pacific Northern’s rates equal the rates of Air 
Transport Associates and Northwest Airlines, Air Trans¬ 
port cannot make its cargo service effective without a sub¬ 
stantial northbound and southbound passenger revenue. If 
Pacific Northern’s discriminatory tariffs herein protested 
are permitted to cut off its southbound passenger revenues, 
Air Transport has no other alternative than to curtail its 
nonsubsidized cargo service (as it has already done) in 
order to preserve the necessary proportion of higher reve¬ 
nue passenger ton-miles to lower revenue cargo ton-miles. 
Thus, failure to suspend Pacific Northern’s discriminatory 
southbound passenger fare or action to suspend Air Trans¬ 
port’s downward adjustment of southbound passenger fares 
to retain traffic will cause immediate and irreparable harm 
not only to Air Transport but to Air Transport’s nonsub¬ 
sidized cargo service which affect a large number of Seattle 
shippers. 

26. For the reasons hereinbefore stated and hereinafter 
stated, Air Transport protests all of the above rates and 
fares of Pacific Northern and requests their suspension be¬ 
fore their effective date and requests the holding of a hear¬ 
ing to determine the legality and the desirability of the rates 
and fares. In the event that Pacific Northern’s rates and 

fares are not suspended or, at the minimum, its pas- 
1015 senger fares are not suspended, the Board is re¬ 
quested in all justice not to continue the suspension of 
Air Transport’s adjusted southbound fares. Only thus can 
irreparable damage to Air Transport and to its nonsubsi¬ 
dized cargo service be avoided prior to hearings on this 
tariff protest. 

27. The attached chart, Appendix A, which was prepared 
from figures on file with the Board, together with the sched¬ 
ules of Pacific Northern’s costs per ton-mile and statistical 
data on its intra-Alaska routes and non-scheduled opera¬ 
tions shown in Appendices B and C, and tabulations of sta¬ 
tistical and other data on file with the Board, which are at¬ 
tached hereto, and by reference incorporated herein, indi¬ 
cate that Pacific Northern, in the tariff complained of, is 
quoting cargo rates and coach passenger fares very much 
lower than its costs of operation as shown by its operational 
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experience in intra-Alaska operations and non-scheduled 
operations. 

28. The attached chart, Appendix A, shows the compara¬ 
tive efficiency of Pacific Northern and other certificated air¬ 
lines with Air Transport Associates, Inc. This chart is 
drawn from the revenue ton-mile data filed with the Civil 
Aeronautics Board by Pacific Northern and these other car¬ 
riers. A revenue ton-mile is a ton transported one mile or 
a pound transported 2,000 miles for which the carrier is 
compensated, usually under its filed tariffs. Therefore, in 
order to compare prices with costs, revenues, and profits 
and losses per revenue ton-mile, it is necessary either to 
convert the prices to revenue ton-mile fibres or to convert 
the revenue ton-mile figures to terms comparable to those in 
which prices are shown, i.e., prices per revenue pound for 
the point-to-point distance of 1560 miles between Seattle and 
Anchorage. 

29. For the purposes of this presentation, the latter 
method has been used. The costs, revenues, and profits and 
losses per ton-mile (or per pound for 2,000 miles) are con¬ 
verted to cents per revenue pound, by dividing 1560 miles by 
2,000, and multiplying by the per-ton-mile values. 

30. Under “Prices” we see that Air Transport Asso¬ 
ciates, and Alaska Airlines, Pacific Northern Airlines, and 
Northwest Airlines quoted 15 cents per pound on freight for 
the period’s cited. Thus, both the scheduled and the non- 
scheduled lines quoted the same rate on cargo. The price 

on passengers differed, however, with Air Transport 
1016 Associates quoting 30 cents a pound ($60 between 
Seattle and Anchorage) and Alaska Airlines, Pacific 
Northern Airlines, and Northwest Airlines quoting 35 cents 
a pound ($70 between Seattle and Anchorage). 

31. Air Transport Associates, Inc., hereby respectfully 
protests, objects to and asks the Board to suspend the tariffs 
complained of and make an investigation thereof pursuant 
to the provisions of Section 1002 of the Civil Aeronautics 
Act. 

32. Looking under “Costs” on Appendix A, we see that 
Air Transport, in the twelve months ending December 31, 
1950, accomplished the amazingly low cost per revenue 
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pound of 20.48 cents. On the other hand, Pacific Northern’s 
costs were 84.50 cents for the same distance in transporta¬ 
tion in scheduled service within Alaska and in nonscheduled 
transportation to and from Alaska. The obvious objection 
that Pacific Northern may make is that this represents the 
average costs of both passengers and cargo, and includes the 
necessarily higher costs of intra-Alaska operations. While 
Air Transport admits that Pacific Northern may be able to 
show somewhat lower costs for coach and cargo operations 
between Portland, Seattle and Anchorage, it is averred on 
expert information and belief that adjusted costs that may 
be presented by Pacific Northern for its nonscheduled oper¬ 
ations between Seattle and Anchorage, under no circum¬ 
stances will be as low as the prices per pound of freight, or 
per pound of coach passengers in the tariffs herein pro¬ 
tested. 

33. The Civil Aeronautics Board has found in its opinion 
on the United States Alaska Service Case, Docket No. 3286 
et al., decided September 29, 1950 and served May 25, 1951, 
“that Pacific Northern is fit, willing and able properly 
to perform such transportation and to conform to the 
provisions of the Act and the rules, regulations and require¬ 
ments of the Board thereunder.” Moreover, Board member 
Harold A. Jones in his separate opinion issued concurrently 
found that “Pacific Northern has shown from its past 
record of successful .certificated operations th$t it can 
satisfactorily operate the route, and that it meets the statu¬ 
tory requirements of fitness, willingness and ability. The 
record indicates that it should be able to finance the addi¬ 
tional service without undue difficulty.” It is apparent 

therefore that Pacific Northern was found fit, willing 
1017 and able to perform the transportation covered by the 

tariffs complained of by reason of its “past record of 
successful certificated operations,” and therefore the rec¬ 
ord of Pacific Northern’s cost as shown in Appendices A 
and B is pertinent to a determination of whether or not 
Pacific Northern’s tariffs herein complained of are within 
its costs for a future period. 

34. However, Pacific Northern’s past record of costs 
has not “shown from its past record of certificated success¬ 
ful operations that it can satisfactorily operate the route”! 
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Far from being successful in its local service or feeder line 
operation operating from Kodiak, Naknek and Juneau into 
Anchorage, Pacific Northern’s management can show only 
a high cost feeder line operation totally dependent upon 
mail pay. 

35. The Board has inferred from the feeder line opera¬ 
tion of Pacific Northern that the carrier is able to carry 
on a trunk line operation. If the two operations are not 
comparable, then the Board should have found that their 
record of operation as a feeder line did not establish them 
as being fit and able for a trunk line operation. The use of 
facts for argument must be consistent both w T avs. Pacific 
Northern’s costs show 84 1 /c cents per revenue pound for 
1560 miles. This is the worst cost record shown by any 
certificated carrier contemplating l T . S. - Alaska trans¬ 
portation. The Board is hereby made cognizant of this 
error, and Air Transport asserts that if Pacific Northern 
is permitted to file tariffs of 16 and 17 cents per pound in 
the face of S4!/> cents per pound experienced costs, the 
approval of the tariff and the implied invitation to recoup 
losses from mail subsidies may be an abuse of discretion. 

36. The amazing facts brought cut by these figures are 
that, with average costs of 84*4 cents per pound, Pacific 
Northern was trying to duplicate by its tariffs the low 15 
cents to 17 cents per pound cargo rates and the low-fare 
passenger operations of Air Transport Associates. In 
doing so. Pacific Northern was quoting rates on cargo at 
one-fifth to one-sixth of its costs, and fares for passengers 
at about two-fifths to one-third of its costs. This is 
definite proof of the inefficient and uneconomical manage¬ 
ment of Pacific Northern. 

1018 37. The “Revenues” column of Appendix A shows 

that Air Transport Associates, with a total revenue 
of 21.66 cents per pound, exceeds its total cost of 20.48 cents 
and is, therefore, making a profit on a low cost operation. 
On the other hand. Pacific Northern shows 85.62 cents per 
pound revenue on its combined operations, scheduled and 
nonscheduled, of which the utterly fantastic rate of 26.50 
cents is mail pay. The bar on this chart showing Pacific 
Northern’s revenues on nonscheduled operations alone 
shows the average revenue from such operations to be only 
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51.91 cents per pound. While this is very much more than 
Air Transport Associates revenue of 21.66 cents per pound, 
nevertheless, it is very much below Pacific Northern’s costs 
of S4.50 cents average on its scheduled and nonscheduled 
operations. In spite of the exceedingly high rate of 26.50 
cents per pound mail pay average on all transportation, 
scheduled and nonscheduled, its revenues exceed its costs 
by only 1.12 cents. 

Of course Pacific Northern’s showing of ability to trans¬ 
port passengers at a revenue of 85.62 cents per pound, 
provided 26.50 cents per pound mail pay is awarded, is 
no showing of “fitness, willingness, and ability” at all. If 
the same reasoning is used. Air Transport Associates has 
demonstrated that it is “fit, willing, and able” to trans¬ 
port the cargo and passengers to Alaska free of charge, 
because if Pacific Northern’s mail revenue of 26.50 cents 
per pound were available to Air Transport it could stop 
selling tickets and issuing airbills and start providing a 
free government service to passengers and shippers under 
its experienced costs of 20.48 cents per pound—and derive 
huge profits from the operation also! 

38. Pacific Northern is unable at the present rate to do 
anything but bankrupt itself or call upon the Government 
for huge mail pay subsidy to handle the traffic called for 
by the tariffs herein protested. They indicate that Pacific 
Northern is quoting rates which contemplate that the 
Government shall “pick up the check” and bail out its 
otherwise bankrupt operation and attempt to place it on a 
sound financial basis through reimbursing with subsidy 
the terrific losses which it will experience in any cargo 
and low fare passenger transportation as a result of these 
tariffs to which Petitioner is here protesting. The extent 
of these losses that may be anticipated is shown in the bars 
under “Profits and Losses” on Appendix A attached 
hereto. 

1019 39. Air Transport Associates, with a low cost op¬ 

eration, is meanwhile showing a profit of 1.18 cents 
per revenue pound. On the other hand, Pacific Northern 
shows an average loss of 32.59 cents on each average pound 
of cargo and passengers transported in non-scheduled 
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operations; and a loss of 25.38 cents for every average 
pound of passengers, cargo, and mail transported in its 
total scheduled and non-scheduled operations. Pacific 
Northern is thus shown to be sustaining a terrific loss 
except for mail pay. This mail pay of 26.50 cents reduces 
Pacific Northern’s loss and provides for a profit of 1.12 
cents per pound, but huge increases in mail pay will be 
necessary to sustain the low fare passenger and low rate 
cargo operation which Pacific Northern contemplates in 
the tariffs complained of. 

40. Appendix B records the statement of profit and loss 
for Pacific Northern Airlines for the years 1948, 1949 and 
1950. The revenue ton miles shown for the peak year 1950 
are 1,479,152. In contrast, Air Transport Associates at the 
current rate of a half a million ton miles per month does 
in a single calendar quarter the amount of air transporta¬ 
tion completed by Pacific Northern in an entire year! 
Yet Pacific Northern received $1,623,675.52 total revenue 
in 1950 whereas Air Transport received $911,417.80 for 
the much more than double ton miles, 3,269,S71 that the non- 
subsidized carrier completed in 1950! Air Transport Asso¬ 
ciates received no mail pay and Pacific Northern received 
$502,536.69 mail revenue. In 1949 the so-called “success¬ 
ful” operations cost the U. S. Government $395,353.76 
in mail pay and in 1948, $363,138.01! The operations of 
Pacific Northern were successful only to the extent of their 
mail pay, for without this revenue Pacific Northern would 
have lost $318,774.76 in 1948, $501,484.91 in 1949 and 
$481,294.30 in 1950. 

Pacific Northern’s mail pay requirements have not les¬ 
sened with the government’s generous payments but have 
increased. In 1948 Pacific Northern required 26.72c per 
revenue ton mile mail pay against a total revenue per ton 
mile of 110.54 cents; in 1949 the carrier required 34.23 cents 
per revenue ton mile mail pay out of a total of 124.17 
cents total revenue per revenue ton mile; in 1950, 33.97 
cents per revenue ton mile of mail pay was required against 
a total operating revenue per revenue ton mile of 109.77 
cents. There is no evidence here to indicate that 
1020 Pacific Northern’s operations are getting any more 
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efficient; on the contrary, the per revenue ton mile 
mail pay requirement increased from 26.72c in 1948 to 
33.97 cents in 1950. 

Pacific Northern’s indirect expenses per revenue ton 
mile increased from 52.31 cents in 1948 to 67.49 cents in 
1949 and 56.60 cents in 1950. The net operating income or 
loss was $44,363.25 income in 1948, a loss of $106,131.15 in 
1949, and a profit of $21,242.39 in 1950. There is no con¬ 
sistency or significance in these figures, since the juggling 
of mail pay is a much more important factor than opera¬ 
tions costs in the final results. Thus, if Pacific Northern 
had received in 1948 the excess mail pay that they received 
in 1950, their profit would have been increased from 
$44,363.25 to over $183,000.00. The record, therefore, is 
that Pacific Northern has become increasingly dependent 
upon mail pay as time goes on rather than less dependent. 
This is definite proof of inefficient and uneconomical man¬ 
agement. Pacific Northern’s per revenue ton mile operat¬ 
ing expenses were 107.29 cents in 1948, 133.66 cents in 
1949 and 108.33 cents in 1950. 

41. The stupendous total of mail pay awarded Pacific 
Northern during 1948, 1949 and 1950 was $1,261,028.46. 
If Pacific Northern had not had this mail pay its losses 
vrould have aggregated the fantastic figure of $1,312,553.97! 

42. There has been no evidence of “honest, economical 
and efficient management.” It is only losses occurring 
under honest, economical, and efficient management that 
can be reimbursed to the extent of such losses, plus a rea¬ 
sonable profit, for mail subsidy. From these uncontro¬ 
vertible facts, it is apparent that Pacific Northern’s ex¬ 
perience for the past three years shows conclusively that 
its operations have not been under economical and efficient 
management. There is no reason to expect that there will 
be a change in this respect in Pacific Northern’s future 
operations. It would therefore he an abuse of discretion 
to find that Pacific Northern is eligible for mail subsidy to 
recoup its losses which will surely result from use of the 
tariffs herein protested. 

43. Appendix C, Schedule 1, points out one important 
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aspect of Pacific Northern’s uneconomical and inefficient 
management—its poor utilization of equipment. 

1021 44. While it was originally an abuse of discretion 

to declare Pacific Northern “fit, willing, and able” 
to conduct trunk line transportation between Seattle and 
Anchorage, the government and its more efficient competi¬ 
tors will be damaged only upon the granting of approval 
for the rates and fares herein complained of. The Board 
has the opportunity now to prevent this damage by refus¬ 
ing to permit Pacific Northern to quote rates and fares that 
contemplate mail subsidy to recoup losses, and which ex¬ 
tensively damage Air Transport in contravention of the 
spirit and letter of the Sherman anti-trust Act, and Section 
411 of the Civil Aeronautics Act. 

45. Pacific Northern is in effect deceiving the Board 
in offering to transport freight at 16c or 17c per pound 
and passengers at 37Vo cents per pound because its man¬ 
agement is aware that it cannot possibly quote such rates 
or even hope to quote such rates without being reimbursed 
for its losses from mail subsidies. These proposed tariffs 
constitute a misrepresentation of Pacific Northern’s ability 
to transport freight and passengers at these rates. They 
may, therefore, be looked upon as a false inducement to 
indicate Pacific Northern’s ability (which does not exist) 
to transport traffic at the protested rates. Prior to the 
advent of non-subsidized airlines development of the spe¬ 
cial low-rate traffic, Pacific Northern did not quote such 
rates. The record of this Chart indicates that Pacific 
Northern is not financially capable of quoting these rates. 

46. Air Transport Associates submits on expert infor¬ 
mation and belief that every pound of cargo transported 
northbound via Pacific Northern at the rates complained 
of requires subsidy to the estimated extent of a minimum 
of 200% of the cargo price per pound to effect the trans¬ 
portation. This estimate is not based upon Pacific North¬ 
ern’s experienced cost in intra-Alaska operations which 
would require a minimum subsidy to the extent of almost 
400% of the cargo price per pound, but takes into account 
the economies that may be effected by Pacific Northern in 



816 


trunk line operations. It is submitted that this unwar¬ 
ranted subsidy is an unnecessary expense to the taxpayers 
when a nonsubsidized air carrier, Air Transport Asso¬ 
ciates, Inc., is available for that transportation, and Pacific 
Northern is not required by law or public policy to trans¬ 
port this special traffic below its costs. 

1022 47. Furthermore, if considerations of the postal 

service are involved, Air Transport has made a bona 
fide offer to transport the mails from Seattle to Anchorage 
and Fairbanks and return to the extent of a thousand 
pounds per day in each direction for a dollar a year and 
has further offered to transport any excess above this 
amount for its filed tariff cargo rates plus 5c per ton mile. 
Under these conditions, the original purpose of subsidy has 
been subverted from its original purpose of developing a 
sound air transportation system to the illegitimate and 
illegal purpose of conducting a private rate war for private 
purposes at the expense of the taxpayer. 

48. It is not the purpose of this presentation to investi¬ 
gate the honesty, the economy or the efficiency of the man¬ 
agement of Pacific Northern Airlines. Such an investiga¬ 
tion is solely the prerogative of the Civil Aeronautics 
Board. To the accountant, the deteriorating financial con¬ 
dition of Pacific Northern and its increasing dependence 
upon mail revenues to sustain its operations stand out as 
conclusively establishing uneconomical and inefficient man¬ 
agement. The award of the Portland and Seattle to An¬ 
chorage route to Pacific Northern in the Alaska Service 
case indicates that the Board has failed to note these warn¬ 
ings of uneconomical and inefficient management and has 
authorized Pacific Northern Airlines to conduct the air 
transportation covered by this certificate. By implication, 
the Board, by the approval of the tariffs complained of, 
may be accepting the obligation to pay out millions of 
dollars of mail pay which may later be declared illegal 
because honest, economical and efficient management has 
not been shown. Immediate investigation, therefore, it is 
submitted, should be made under the suspension of the 
tariff to prevent unlawful operations pending the outcome 
of the investigation. Surely here the deep and fundamental 
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issues involved should transcend the customary procedure 
of allowing special privileges on initial tariffs. 

49. Air Transport requests that the Civil Aeronautics 
Board investigate Pacific Northern’s 1948, 1949 and 1950 
operations to determine whether or not Pacific Northern 
should be permitted to quote any tariffs other than those 
which shall assure a profitable operation between Seattle 

and Anchorage under its cost experience of the past. 
1023 The investigation is necessary because this petition 

should inspire reasonable doubt of the economy and 
efficiency of Pacific Northern’s management. The honesty, 
economy and efficiency of Pacific Northern’s management is 
pertinent, because Pacific Northern is shown to be now 
contemplating huge losses on its low rate cargo and low 
fare passenger operations between Seattle and Anchorage, 
and it will hereafter require very much additional mail 
pay as a “need” under “honest, economical and efficient 
management” to recoup losses and provide a profit. If 
dishonest, uneconomical or inefficient management is shown, 
this mail subsidy cannot legally be collected. 

50. In addition, Air Transport asserts the suspension of 
these tariffs is justified prior to investigation, regardless of 
whether or not similar tariffs of other certificated air car¬ 
riers with similar rates have been approved. Both Air 
Transport and the taxpayers will suffer a wrong if the 
tariffs are permitted to become effective before investiga¬ 
tion. Air Transport may be eliminated by the illegal com¬ 
petitive practices outlined in this petition before it can 
secure relief, if the tariffs are not forthwith suspended 
or Air Transport permitted to adjust its tariffs downward. 
As an additional consideration, the public will not have, 
in this event, a carrier economically justified by its cost 
levels to conduct freight and low fare passenger transpor¬ 
tation if the tariffs are finally declared to be illegal by the 
Board or by the courts. 

51. Petitioner alleges that the foregoing actions on the 
part of Pacific Northern Airlines, including the quotation 
of these tariffs plus Pacific Northern’s costs, constitute 
“unfair or deceptive practices or unfair methods of compe¬ 
tition in air transportation”, as prohibited by and in vio- 
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lation of Section 411 of the Civil Aeronautics Act. Peti¬ 
tioner requests the Board to investigate the foregoing alle¬ 
gations to determine whether the specific practices men¬ 
tioned above or hereafter in this petition were legal or 
illegal under the Civil Aeronautics Act, and after such 
investigation determine whether the Board has jurisdiction 
over these matters, and then to make an official record of 
the proceedings, including the findings of fact and conclu¬ 
sions of law thereon, as prescribed by law, and as more par¬ 
ticularly pointed out by the U. S. Circuit Court of 
1024 Appeals for the District of Columbia in its decision 
of July 12, 1951, in case Xo. 10731 before that court, 
entitled SSW. Inc. v. Air Transport Association of America , 
et al. 

52. The record as shown by the Chart, Appendix A, 
indicates that Pacific Northern is neither fit, willing nor 
able to quote these rates without subsidy. The bars for 
the other scheduled competitors of Air Transport Asso¬ 
ciates show that none of these carriers is capable of trans¬ 
porting low rate cargo and low fare passengers without 
subsidy. In quoting the rates and fares complained of, 
Pacific Northern proposed to draw additional heavy mail 
subsidies from the IT. S. Treasury without any prior show¬ 
ing of honest, economical and efficient management. Since 
the Act provides that such carriers can call upon the gov¬ 
ernment to “pick up the check” only to the extent that 
honest, economical and efficient management is shown, the 
approval of this tariff herein complained of will contem¬ 
plate the payment of mail pay illegally. 

53. The approval by the Board of the tariffs complained 
of herein will contemplate, and by implication will approve, 
illegal mail payments, since Pacific Northern will be 
granted, in effect, permission to draw upon this mail pay 
for its losses despite the overwhelming evidence of dis¬ 
honest, inefficient and uneconomical management. It is 
requested, therefore, that Pacific Northern’s tariff be 
immediately and forthwith suspended and an investigation 
ordered to determine whether Pacific Northern should be 
permanently restrained from quoting such rates and fares 
as complained of here for transportation between Seattle 
and Anchorage. 
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54. It is only fitting, therefore, that Pacific Northern’s 
rates and fares should be immediately suspended and an 
investigation ordered into the legality and desirability of 
its fare and cargo rate structure. With the entry of Pacific 
Northern and another subsidized air carrier, Alaska Air¬ 
lines, into the United States-Alaska transportation scene, 
it is necessary to revise Pacific Northern’s tariff upward to 
avoid a destructive rate war. Air Transport’s revenues 
will have to be stabilized at a profitable rate by concentra¬ 
tion on passenger revenues if newly authorized subsidized 

carriers destroy its cargo market. As can be seen 
1025 by the Chart, while Air Transport cannot afford a 

cargo rate reduction within its cost experience, it is 
still able to maintain its revenues and keep from being 
driven out of business by declining cargo traffic and concen¬ 
trating on passenger traffic. 

55. While the Civil Aeronautics Board may disapprove 
of cargo rate reductions by Air Transport on the grounds 
that it is below Air Transport’s costs and therefore 
can be considered to be destructive competition, it is 
important to point out that the same argument does not 
hold good on reduction of Air Transport’s passenger rates. 
Within its costs, for example, Air Transport could quote 
a passenger fare of $50 to $55, which would be quite within 
its costs if no cargo was also transported. There is no 
requirement of law, custom, or fair trade practice to force 
Air Transport to provide cargo transportation below’ cost 
in order to provide a better competitive position for cer¬ 
tificated carriers on passengers. To abandon the cargo 
transportation in the face of the regulatory body’s inaction 
on subsidized carriers’ cargo rates is hardly to be protested 
on the grounds of destructive competition. If this aban¬ 
donment of cargo transportation occurs, it wfill be contrary 
to Air Transport’s wishes and desires and will occur only 
because Air Transport has no other avenue of survival. 

56. If this occurs, the CAB w’ould lose the only carrier 
within striking range of conducting cargo operations to 
Alaska at a profit without subsidy. Air Transport, wfith 
equipment it contemplates acquiring, and given permanent 
operating authority, is able to achieve this desirable goal 
of completely self-sustaining cargo operations in the near 
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future at present cargo rates or with rates adjusted only 
slightly upward. In view of the practical certainty of the 
passage of separation of subsidy legislation by Congress 
soon; in view of the failure to date to put Alaska cargo 
transportation on a self-supporting basis, in view of the 
fitness, willingness and ability of Air Transport to do the 
transportation job without subsidies; in view of the fact 
that the subsidized carriers are incapable of making a 
profit on cargo operations under any conditions; it is timely 
for the Board to suspend Pacific Northern’s rates com¬ 
plained of and to have a complete investigation of Pacific 
Northern’s rate and fare structure. 

1026 57. The cargo rates and the “Economy” passen¬ 

ger fares proposed cannot be considered as promo¬ 
tional, because the traffic which will be transported has 
already been pioneered and promoted by nonsubsidized 
lines, including Air Transport. It is apparent, therefore, 
that these rates and fares would only divert traffic from 
other scheduled airlines’ first class fares, and from Air 
Transport’s and other large irregular air carriers’ de¬ 
mand-type second class combination cargo-passenger 
service. No traffic developed will be new traffic. Hence, 
the proposed rates and fares as set forth in this tariff 
cannot be considered to be promotional. Such rates and 
fares, if allowed, would be unjust, unreasonable, unjustly 
discriminatory, unduly preferential, and unduly prejudi¬ 
cial to the public and to the industry in contravention to the 
provisions of Section 404 (a) of the Act: 

Rates for Carriage of Persons and Property 

Carrier’s Duty to Provide Service, Rates, and Divisions 

“Sec. 404 (52 Stat. 993, 49 IT. S. C. 4S4) (a) It shall 
be the duty of every air carrier to provide and furnish 
interstate and overseas air transportation, as author¬ 
ized by its certificate, upon reasonable request therefor 
and to provide reasonable through service in such air 
transportation in connection with other air carriers; 
to provide safe and adequate service, equipment, and 
facilities in connection with such transportation; to 
establish, observe, and enforce just and reasonable 
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individual and joint rates, fares, and charges, and 
just and reasonable classifications, rules, regulations, 
and practices relating to such air transportation; and, 
in case of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions 
thereof as between air carriers participating therein 
which shall not unduly prefer or prejudice any of such 
participating air carriers. 

Discrimination 

“(b) Xo air carrier or foreign air carrier shall 
make, give, or cause any undue or unreasonable pref¬ 
erence or advantage to any particular person, port, 
locality, or description of traffic in air transportation 
in any respect whatsoever or subject any particular 
person, port, locality, or description of traffic in air 
transportation to any unjust discrimination or any 
undue or unreasonable prejudice or disadvantage in 
any respect whatsoever.” 

58. Contrary to the provisions of Section 404 (b) of 
the Act the rates set forth in this tariff cause undue and 
unreasonable preference and advantage to particular de¬ 
scriptions of traffic in air transportation to be transported 
by Pacific Northern, to wit, air cargo traffic and passenger 

traffic traveling on “economy” flights as specified in 
1027 the tariff complained of. Air Transport further 
submits that Pacific Northern, by this tariff has 
subjected particular descriptions of traffic in air trans¬ 
portation to wit, freight originating in Seattle as well as 
first-class passenger transportation and mail transporta¬ 
tion, to unjust discrimination and undue and unreasonable 
prejudice and disadvantage. 

59. Air Transport submits as proof of the above fact 
that the rate proposed for cargo, 16 cents or 17 cents per 
pound northbound for one hundred pounds or over, is a 
fraction of the accepted fare for first-class passengers, 
which is $105 or 52 1 /a cents per pound at the generally 
accepted average value of 200 pounds per passenger in¬ 
cluding free baggage and the very large difference in rate 
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is not justified by the much smaller difference in cost of 
providing such service. The discrimination, therefore, is 
against the first-class passenger in that this description of 
traffic and the IT. S. mail is charged unduly high rates 
in order that another description of traffic, cargo traffic, 
can enjoy an unduly low tariff. 

60. Air Transport states that these rates are unduly 
prejudicial to it in that the specialized services afforded 
by Air Transport in the field of demand-type combination 
cargo-passenger service is subjected to a severe disad¬ 
vantage and will eventually be eliminated by the below- 
cost rates of a scheduled service certificated for first-class 
passenger service but not performing that service, and 
performing only a coach type service as indicated by its 
proposed Rule 1-IV. The generally accepted trade prac¬ 
tices embodied in anti-trust laws and fair trade laws, and 
in other legislation, regard as unreasonable and unjustly 
discriminatory and unduly preferential and unduly preju¬ 
dicial the practice of selling one commodity below cost to 
meet and beat the prices of a specialist in that commodity 
and replace the losses therefrom with the profits from other 
commodities. Here the prohibition against unfair methods 
of competition of Section 411 of the Civil Aeronautics Act 
applies and the Board is requested to pass upon this issue. 
That Section provides: 

1028 Methods of Competition 

“Sec. 411 (52 Stat. 1003, 49 IT. S. C. 4901) The Au¬ 
thority may, upon its own initiative or upon complaint 
by any air carrier or foreign, air carrier, if it considers 
that such action by it would be in the interest of the 
public, investigate and determine whether any air 
carrier or foreign air carrier has been or is engaged 
in unfair or deceptive practices or unfair methods of 
competition in air transportation. If the Authority 
shall find, after notice and hearing, that such air car¬ 
rier or foreign air carrier is engaged in such unfair 
or deceptive practices or unfair methods of competi¬ 
tion, it shall order such air carrier or foreign air 
carrier to cease and desist from such practices or 
methods of competition.” 
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61. These practices are the same as those disapproved 
by the anti-trust laws. (This is the same principle of a 
grocer in business next door to a baker. The grocer sells 
bread for 5 cents a loaf to attract trade to come into the 
store and buy other groceries. This, however, drives the 
baker out of business, because the baker only sells bread, 
and is not able to sell it at a loss, as the grocer can, because 
the baker has no way to make up the difference.) Air 
Transport submits that it is a specialist in a clearly defined 
type of service—demand-type combination, cargo-passen¬ 
ger service—and that the prejudicial rates herein com- -* 
plained of were designed to destroy Air Transport’s traffic 
and the traffic of other non-scheduled airlines at the cost 
of profits from first-class passengers and mail service. 
This is contrary to the applicable statutes and the Board 
is asked to investigate this violation of the anti-trust laws, 
hold a hearing and give Air Transport an opportunity to 
participate therein. 

62. The rates are discriminatory and unduly preferential 
to cargo traffic and coach passenger traffic and are unduly 
prejudicial to first-class passengers and prejudicial to the 
U. S. mail and prejudicial to an industry specializing in 
cargo and low fare passengers, because it permits the car¬ 
rier of a higher rate traffic whose operation is designed 
for the higher rate traffic, to quote rates below its cost to 
take over a different and lower-class type of traffic, thereby 
driving out those specializing in that field at a loss to the 
specialist carriers including Air Transport and at a less 
to the government in mail pay. Air Transport submits 
that the filing of the tariff itself, regardless of a determi¬ 
nation of whether or not the rates and fares are below the 
costs of Pacific Northern, is in itself evidence of a discrimi¬ 
nation against a particular description of traffic, and an 

undue advantage for another description of traffic. 
1029 63. Air Transport does not oppose low rate and 

low fare service between Alaska and the United 
States. In fact, Air Transport and other large irregular 
air carriers operating without benefit of air mail subsidies 
have pioneered and developed the low rate and low fare 
traffic in this area. It has only been through the efforts 
of Air Transport and the other large irregular air carriers 
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that the presently reasonable fares for passengers and 
rates on cargo are available to the public between Seattle, 
Washington and Anchorage, Alaska. Air Transport advo¬ 
cates economy and efficiency in air transportation, and has 
furnished the public with economical and efficient service. 
Nevertheless, if the proposed rates are permitted to become 
effective, Air Transport will not benefit from its past and 
present economical and efficient operation, but on the con¬ 
trary will have its traffic diverted to an uneconomical, in¬ 
efficient, and dishonest service which seeks to provide low r 
rate cargo service and low-fare passenger service at the 
expense of other descriptions of traffic transported, to-wit. 
the first-class passengers and the United States mail. 

64. Air Transport vigorously opposes Pacific Northern V 
tariff as submitted, because if finally approved by the 
Board it will precipitate a destructive rate war and will 
result in the spreading of economic chaos throughout the 
air transportation industry in the service between the 
U. S. and Alaska. In addition, this tariff, if permitted, 
will hinder the progress of the non-subsidized air trans¬ 
portation industry and increase the existing heavy burdens 
upon the government, and thereby upon the taxpayers, by 
increasing the amount of subsidy airmail pay which the 
proponent of this tariff will receive. 

65. Air Transport submits that the very act of filing 
these tariffs is evidence of uneconomical, inefficient and 
dishonest management. It is dishonest because the man¬ 
agement seeks by the filing of this tariff to profit by mail 
pay on cargo operations and on passenger operations in 
so-called “Economy” service instead of by conducting an 
economically justified operation which will be self-sustain¬ 
ing in this field. This tariff is evidence of uneconomical 
management in that the management seeks to provide two 
entirely different types of service on the same type of 
aircraft and under the same or similar scheduling. This 

cannot be done economically. The economies of Air 
1030 Transport are effected by operation only upon de¬ 
mand at 90 to 100% northbound load factors using 
economical equipment, whereas the operation proposed by 
Pacific Northern was designed at a higher cost to meet the 
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requirements of the first class passengers and the U. S. 
mail. The operation is uneconomical because it utilizes 
equipment designed for scheduled first class passengers 
and mail and applies it to traffic which is now being served 
profitably only on a non-scheduled demand basis with 
equipment less expensive in original cost and less expensive 
to operate than that provided for first class scheduled 
service. The providing of this service and the utilization 
of this equipment is evidence, moreover, that the manage¬ 
ment of Pacific Northern is uneconomical and therefore the 
losses contemplated by Pacific Northern due to these rates, 
are not reimbursable under the Civil Aeronautics Act, as 
thev cannot be shown to be necessarv “under honest, eco- 
nomical, and efficient management.” 

66. Air Transport submits that such a dishonest, uneco¬ 
nomical and inefficient operation and rate structure will 
unduly divert traffic from non-subsidized air carrier opera¬ 
tions, inevitably resulting in expansion of Pacific North¬ 
ern’s low-fare passenger and cargo service between Seattle, 
Washington and Anchorage, Alaska, at the expense of the 
government in additional mail pay and at the expense of 
the traffic of Air Transport and other large irregular air 
carriers, thereby affecting the entire Alaskan transporta¬ 
tion service, or as an alternative, will debase the rate 
structure through a rate war and will introduce chaos not 
only into the rate and fare structure between Seattle and 
Alaska, but also into the rate and fare structure within 
Alaska. 

67. Air Transport Associates, in order to maintain the 
traffic which it helped to pioneer and develop, and which 
it is now serving, must necessarily quote rates lower than 
those of either the cargo tariff or the passenger tariff 
proposed by Pacific Northern, a scheduled certificated line, 
especially now that there will soon be three certificated 
carriers in direct service between Seattle and Anchorage. 
In doing this, Air Transport will be forced to reduce its 
rates below chosen economical levels in order to maintain 
its present cargo customers or its present passenger traffic 
in order to continue in business. Experience with Alaska 
traffic proves beyond doubt that twin-engine 0-46 serv- 
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ice can compete with 4-engine nonstop service only 
1031 at lower rates, except where there is a shortage of 
available space, as in cargo transportation. 

6S. The Board has already acted against Air Transport 
by permitting Pan American to lower its fare structure 
twice and prohibiting Air Transport from doing likewise. 
Just as Air Transport has been financially damaged by 
this action, it will be financially damaged by the Board’s 
approval of these rates and fares of Pacific Northern. 
The Board is therefore justified in the interest of impartial 
treatment for all air carriers, at this time to suspend the 
proposed passenger and cargo rates of Pacific Northern 
and order an investigation to determine if they are illegal 
or undesirable. The preservation of the contested rates 
by Pacific Northern would necessarily divert traffic from 
the established services and not develop new traffic. Such 
rates and fares would fatally disrupt the present competi¬ 
tive balance in view of the newly certificated carriers, and 
is undesirable at this time of present emergency, when the 
air transport industry is confronted by rising prices and 
wages and the diversion of aircraft to serve the military 
services. 

69. Air Transport has a substantial investment which 
will be jeopardized by the tariffs herein complained of. 
In addition, size of its operation is sufficient to have a 
measurable effect on the livelihood of a number of em¬ 
ployees and upon the welfare of the community in which 
it is located. Air Transport and its associated companies 
marketing its air transportation and maintaining its air¬ 
craft in July, 1951, employed 106 persons with a payroll 
of $44,444.06 a month. The fixed assets owned by Air 
Transport and associated companies aggregate approxi¬ 
mately $200,000.00 and total assets approximate $350,000.00. 
These assets are such that they could be liquidated only 
at a heavy loss if the tariffs complained of forced Air 
Transport out of the air transportation business between 
Seattle and Alaska. It is a fast growing efficient organiza¬ 
tion, now 3 voars old. Its total revenues for the first six 
months were $50,000.00. In 1949 its total revenue was 
$600,000.00 and in 1950, $900,000.00. 




70. Further evidence of the importance of retaining 
Air Transport’s services by rejecting the tariffs com¬ 
plained of have been attested to by the Governor of Alaska, 
shippers to Alaska, and by the Senate Select Committee 
on Small Business in their “Report oil Role of 
1032 Irregular Airlines in United States Air Transporta¬ 
tion Industry” issued July 10, 1951. The following 
is included in the report and the importance attached by 
the Committee to the problem in Alaska is revealed by 
the quotations the Committee selected from the testimony 
of witnesses: 

“Governor Gruening pointed out: 

“ ‘This particular regulation deals with the “non- 
skeds.” They are all part of the same picture. I 
think it is a mistake, as I tried to point out, because 
of the special and peculiar situation that exists in 
Alaska, to consider the “skeds” and the “nonskeds” 
as being opposed to each other. There is a natural 
tendency on the part of anyone who can get a monopoly 
to prefer that for himself. * * *’ 

“Clifford Goodman of Continental Co-op of Washing¬ 
ton testified: 

“ ‘ * * * We have in Anchorage a very serious case. 
At one time I believe there were in the neighborhood 
of one dozen non-scheduled carriers operating into 
Anchorage. There was one scheduled carrier, North¬ 
west Airlines, operating from Seattle to Anchorage. 
However, the business there was great enough to sup¬ 
port all of these carriers, and, of course, too great, as 
I will repeat again, to the point where they were forced, 
because of their frequency, to go out of business. 

“ ‘At this point we have one nonscheduled air car¬ 
rier, Air Transport Associates, handling our freight 
completely—almost, in effect, to Anchorage from 
Seattle, it is the last one. * * * 

“ ‘If we lose this carrier we do not know what we 
are going to do. For a country that is so far removed 
from a source of supply as Alaska and the northern 



points of Anchorage and Fairbanks, it would be cat¬ 
astrophic to believe that any organization, any Gov¬ 
ernment agency would allow such a thing to take 
place. * * * 

“ * # We do not think it is fair to the people of this 

Nation to put this last carrier out of business when it 
is providing services which are invaluable to the Ter¬ 
ritory, without subsidy, and then turn around and put 
a carrier in there who will cost the people money in 
the form of high subsidies, to serve them. 

“ ‘We feel that the service to Anchorage and to Fair¬ 
banks by the “nonskeds” lias been good. Is has been 
a safe operation. It has been one where you could 
pick up the phone and say, “I have to have this in a 
certain length of time,” and get it. * * * 

“ ‘I will not go into this thing too much further 
because I know you have another witness to call. How¬ 
ever, eight flights a month for any carrier into the Ter¬ 
ritory is not adequate. That would be the same as 
asking the average businessman to close his doors, ex¬ 
cept for 2 days a week. He could not maintain a staff 
or personnel of clerks, or in the case of airlines they 
could not keep up their maintenance, their pilot struc¬ 
ture, their traffic structure, or anything. They would 
be forced to close. To force any airline operating into 
the Territory to eight trips a month, to place this re¬ 
striction upon them, is in effect the same as closing 
their doors for them. * * *’ ” 

1033 71. The Senate Select Committee on Small Busi¬ 

ness in its three recommendations made July 10, 
1951, devoted one of them to Alaska alone and recognized 
the need for non-subsidized cargo and low-fare passenger 
service to Alaska in the following language: 

“2. Alaska 

“The Board should act promptly to relieve the hard¬ 
ship it is imposing on Alaska through its restriction 
of flights from the United States. The Board should 
recognize the special need for cargo transportation 
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to Alaska and the lack of alternative forms of low-cost 
passenger service. 8 ” 

The footnote “ 8 ” referred to above was as follows: 

“ 8 Since the conclusion of your committee’s hear¬ 
ings the Civil Aeronautics Board has granted to Pa¬ 
cific Northern Airlines and Alaska Airlines, certifi¬ 
cates of public convenience and necessity authorizing 
them to engage in air transportation between major 
points in Alaska on the one hand and Seattle, Wash., 
and Portland, Oregon, on the other. Heavy subsidies 
are involved in both of these awards. The CAB made 
the grants despite the applications of the irregulars 
to carry the mail without charge and to operate with¬ 
out subsidies.” 

72. By issuing the tariffs herein protested, Pacific North¬ 
ern is, for the reasons hereinbefore set forth, making a 
deliberate attempt, through this rate and fare policy, to 
cause Air Transport to operate at a substantial loss, with 
the ultimate goal of driving Air Transport out of business, 
contrary to the anti-trust laws. 

73. Since Section 302.15(c) of the Economic Regulations 
of the Board requires that “such complainant should * * * 
state what complainant suggests by way of substitution” 
for tariffs protested, the following is respectfully sug¬ 
gested : 

That the rates for general cargo and all specific com¬ 
modity rates be established at 40c per pound minimum 
from Seattle, Washington, to Anchorage, Alaska, instead 
of the proposed rates as set forth in the tariffs herein pro¬ 
tested; and that a minimum promotional rate of 20c per 
pound for general cargo and all specific commodity rates 
from Anchorage, Alaska, to Seattle, Washington, or Port¬ 
land, Oregon, be established instead of the rates as pro¬ 
posed on the tariffs herein protested. It is estimated from 
the information in Appendix A and from expert informa¬ 
tion and belief of Air Transport Associates that after ad¬ 
justments due to higher costs of passenger transportation, 










and due to higher costs of intra-Alaska operations, 
1034 and other adjustments upon its average costs are 
made, that revenue at this northbound rate might 
not exceed Pacific Northern’s costs for cargo transporta¬ 
tion. The northbound rate is not believed to be sufficiently 
lower than the first class passenger rate of 52 1 /jc per pound 
that it cannot be justified on the basis of the lower costs 
(procurement costs) of cargo traffic transportation. The 
southbound rates cannot be so justified, but may be justified 
upon promotional grounds on the theory that southbound 
cargo transportation space is always available in the Alas¬ 
ka traffic and a promotional rate to fill this space may be 
desirable. It is further suggested that the minimum first 
class passenger rate of Pacific Northern be set at $105 be¬ 
tween Seattle and Anchorage, and that no coach passenger 
fares be permitted Pacific Northern until their costs, their 
operation, and the differentiation in equipment utilized 
for service offered is established. 

Wherefore, Air Transport, for the reasons herein set 
forth, protests the tariffs issued September 1, 1951 by Pa¬ 
cific Northern Airlines, Inc., and identified as C. A. B. Nos. 
15 and 16, and requests the Board to: 

(1) suspend and defer the use of said tariffs; 

(2) immediately disapprove said tariffs as being unlaw¬ 
ful, for the reasons stated herein, or for any other reasons 
apparent to the Board without investigation; or if in the 
opinion of the Board an investigation is necessary to de¬ 
termine whether said tariffs are unlawful then the Board 
is requested to 

(3) proceed immediately with an investigation to deter¬ 
mine the lawfulness of said tariffs under the provisions 
of the Civil Aeronautics Act and then disapprove said tar¬ 
iffs for the reason that they are unlawful; 

(4) take such action as may be necessary to determine, 
and determine whether or not the acts of Pacific Northern 
herein charged as being in violation of the anti-trust laws 
are matters within the jurisdiction of the Board; and if 
said acts are within the jurisdiction of the Board, to deter¬ 
mine whether the specified practices of Pacific Northern 


are lawful or unlawful under the Civil Aeronautics Act, and 
produce a record, findings of fact and conclusions of 
1035 law in accordance with such determination—all as 
prescribed by the United States Court of Appeals 
for the District of Columbia Circuit in its decision ren¬ 
dered on July 12, 1951 in its case No. 10731 entitled S. S. 
W. Inc. vs. Air Transport Association of America and Air 
Transport Associates, Inc., and Golden North Airways, 
Inc., Intervenors. 

And it is further requested that Air Transport be 
granted such other, further or alternate relief consistent 
w r ith the premises herein, as the Board may deem fit and 
proper. 

Respectfully submitted, 

Air Transport Associates, Inc. 

By /s/ Amos E. Heacock, 

President. 

/s/ Warren E. Miller, 

Attorney for Air Transport 

Associates, Inc., 

910 17th Street, N. W., 
Washington 6, D. C. 


September 19, 1951. 
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Appendix A 



ATA ATA NWA NWA ATA PAA NWA ASA PNA 

ASA ASA 

NWA PNA 

PNA 

Computed from revenue ton mite data ATA data: ATA occounfs and statistics, 12 month* tnding December 31,1930. 
PAA and NWA data a* fited with Civil Aeronautics Board. 12 months ending Juno 30.1950. 

ASA data: as fited with CAB. 9 months tnding September 30.1930. 

PNA data as fited with CAB. 12 months tnding December 31,1930. 


ATA PAA NWA ASA ASA PNA PNA 


ATA PAA NWA ASA ASA PNA PNA 


ATA - Air Transport Associates, lnc,et al PAA-Pan Amtrican Airlines 
NWA- Northwtst Airlines ASA-Alaska Amines. Inc 

PNA - Pacific Northern Airiints. Inc , 

^Schtdultd and nomcJ>*du/*d operations t Montcttoduhd operations only 







PACIFIC NORTHERN AIRLINES, INC. 
Statements of Profit and Loss 
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1039 Appendix C 

PACIFIC NORTHERN AIRLINES, INC. 


Schedule 1 

Average Revenue Hours of Use Per Day 
Per Aircraft Years 1948 and 1949 


Type Aircraft 


Year 

DC-3 

DC-4 

C-47 

Cessna 

Stinson 

Average 
Per Day 

194$ 

4:57 

2:03 

.... 

1:00 

1:33 

3:04 

1949 

3:34 

1:30 

1:15 

:56 

:56 

2:33 

1950 

3:53 

2:04 

.... 

:55 

:55 

2:50 


Schedule 2 


Operating Statistics Years 1948 and 1949 


Scheduled Operations 1948 1949 

Miles Flown, U. S. Mail, Passengers & Property. 608,931 712,242 

Miles Flown, Passengers and Property. 210,677 113,664 

Total Revenue Miles. 819,608 825,906 

Total Miles Flown. 874,429 846,342 

Revenue Passenger Miles (in thousands). 7,971 6,194 

Available Seat Miles (in thousands). 16,158 14,421 

Available Ton Miles. 1,869,414 1,657,428 

Revenue Ton Miles—Passenger. 783,772 601,947 

Revenue Ton Miles—U. S. Mail. 76,750 93,400 

Revenue Ton Miles—Express. 124,456 148,525 

Revenue Ton Miles—Freight. 

Revenue Ton Miles—Excess Baggage. 10,690 10,252 

Total Revenue Ton Miles. 995,668 854,124 

Non-Scheduled Operations 

Total Revenue Miles. 149,300 115,180 

Total Miles Flown.. 1S1,062 121,338 

Revenue Passenger Miies (in thousands). 659 2,780 

Available Seat Miles (in thousands). 1,270 5,263 

Property Ton Miles. 275,994 21,637 

Revenue Passenger Ton Miles. $4,760 279,140 

Total Revenue Ton Miles. 360,754 300,777 

Available Ton Miles. 733,023 654,142 


Schedule 3 

Available and Revenue Ton-Miles on Non-Scheduled Operations—Year 1950 

Available Total Revenue Revenue Ton- 
Rev. Ton-Miles Ton-Miles Miles—DC—i 

1st 9 Months. 653,658 337,675 329,276 

Last 3 Months. 65,998 37, S09 37,809 

Total for the Year. 719,656 375,4S4 367,085 
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1040 Exhibit 3 

Statement of Amos E. Heacock, 

President, Aircoach Transport Association, Inc. 
Hearings before a Subcommittee of the Select 
Committee on Small Business, United States Sen¬ 
ate, Eighty-Second Congress, First Session, on 
Role of Irregular Airlines in United States Air 
Transportation Industry, April 30, 1951, pp. ISO- 
156. 

• •••••• 

In order that I may not be accused of generalities with¬ 
out supporting documentation, allow me to quote the United 
States-Alaska Service case. In spite of the fact that over 
2*4 years have elapsed since proceedings began in this 
case, the issues are still not decided. The recommenda¬ 
tions of the examiner, "William F. Cusick, that Pan Ameri¬ 
can and Pacific Northern Airlines be certificated to dupli¬ 
cate Northwest’s service to Anchorage is one of the raw¬ 
est and most indefensible proposals ever put forward by 
the Board—and there have been plenty of them. 

Who, after the war, leaped in to provide a cargo service 
such as Alaska had never seen before? One of the first of 
these lines was Mount McKinley Airlines, organized by 
Jack Scavenius, a former bush pilot who served in trans¬ 
port operations along the Aleutian Chain during the war. 
In the middle of 1946 he organized his company with the 
help of Anchorage merchants and began providing cargo 
service at the then unheard of rates of 32 cents per pound. 
Certificated airline rates to Anchorage and Fairbanks had 
ranged from 68 to 90 cents per pound. Nonsched cargo 
service to Alaska was accelerated by the maritime strike of 
1947, which made Alaska dependent on these carriers for 
their food and necessities of life. 

This boom in cargo service instigated the United States- 
Alaska Service case ostensibly for the purpose of investi¬ 
gating the adequacy of the cargo service of the certificated 
carriers in view of the huge traffic being carried by the 
nonscheds. Records of the Alaska Service case show this 
nonsched freight volume to be 20 to 35 times the volume 
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transported to Anchorage by the certificated carrier, North¬ 
west Airlines. However, after the notice of the investiga¬ 
tion was issued certificated carriers, notably Pan Ameri¬ 
can World Airways and Pacific Northern Airlines, saw in 
the discomfiture of Northwest^.an opportunity to saddle 
the United States taxpayers wth another mail pay line to 
Anchorage to their advantage. Consequently, the purpose 
of the case was altered and the official description of Docket 
No. 3286 et al. is “In the matter of adequacy of cargo 
1041 service between the United States and the Territory 
of Alaska and applications for certificates or amend¬ 
ments of certificates of public convenience and necessity.” 

Hearings began in October 1948 during another mari¬ 
time strike. Mount McKinley Airlines was the only one 
of 13 nonscheduled lines operating at the time that applied 
for certificates in this proceeding. The other nonscheduled 
carriers considered such applications rather naive in view 
of the well-known hostility of the Board toward non-sched- 
uled carriers and in view of the high influence that could 
be exerted by Pan American, one of the applicants for the 
route and the mail pay. Most nonscheduled air carriers 
considered it a scheduled air carrier matter, since it was 
the inadequacy of the scheduled line’s service, not ours, 
that was being investigated. As no invitations had been 
issued for applications for certificates without mail pay, it 
never occurred to the nonscheds to apply for this type of 
authorization. Besides, the carriers were still laboring 
under an apparent delusion that their nonscheduled service 
was exempted from the necessity of applying for a certifi¬ 
cate. The feeling of these carriers was that they would be 
happy to continue to provide an exempted nonscheduled 
service. 

It was a friendly CAB official attached to the Anchorage, 
Alaska, office that tipped me off that the future of my com¬ 
pany and the rest of the nonscheds operating to Alaska 
would be determined bv this case and that I had better 
apply to intervene in the case since it was too late to par¬ 
ticipate. Air Transport Associates did file a stinging brief 
exposing the proceedings’ purpose as not to determine the 
adequacy or inadequacy of the cargo service of the sched- 
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uled air carriers involved, but to determine which carrier 
or carriers were to take over the traffic being carried by 
the nonscheds. Such a premature exposure of the Board’s 
plans was naturally highly resented by the examiner, Wil¬ 
liam F. Cusick. In his derision and recommendations to 
the Board he commented ' follows on Air Transport 
Associates’brief: ** 

“Much, if not all, of the matter contained in this 
document is totally immaterial and irrelevant to a 
determination of the issues involved in the instant 
proceeding. This fact appears to be recognized even 
by the intervenor. What is more important, however, 
is that an examination of the paper discloses it to be 
nothing more than an insidious and calculated attack 
on the honesty and integrity of the Board. * • * Under 
the circumstances, the arguments contained therein 
have been ignored in arriving at the ultimate findings 
and conclusions raised by the issues of record in this 
case.” 

1042 How close I had struck home with the help of a 
tip from inside the Board was also revealed by the 
Cusick document: 

“The fact that a number of city intervenors were of 
the opinion that the nonscheduled carriers are per¬ 
forming a very essential service and requested that 
the Board refrain from any action which might jeop¬ 
ardize their existence has not been overlooked. * * * 
The traffic hauled by the irregular and nonscheduled 
operators must be viewed as traffic which should be 
available to the certificated carriers if the public in¬ 
terest would be thereby served. ‘Public interest’ as 
used here is an all-inclusive term and encompasses 
the financial well-being of those carriers supported in 
whole or in part by funds in the Federal Treas¬ 
ury. # * # ” 

Certainly a more brazen admission would be hard to 
find. The policy of the Board is to interpret “public in¬ 
terest,” not as the interests of the public to be served, as 
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their interests were expressed by the city intervenors in 
this case, by the governor, and by the popularly elected 
legislature, but as the interest of the CAB in the “financial 
well-being” of the certificated carriers. On the occasion 
of Board member Josh Lee’s confirmation, which I op¬ 
posed, and upon a direct question propounded upon my 
request by Senator Edwin C. Johnson, Lee stated that on 
the whole he subscribed to that interpretation of the “pub¬ 
lic interest.” He added that it is a case of balancing the 
cost of service to the Government as against allowing addi¬ 
tional competition. Almost every route case entails this 
issue, he continued. Senator Johnson was obviously sur¬ 
prised by the answer and commented on Mr. Lee’s frank¬ 
ness. 

Apparently, who provides the competition is the impor¬ 
tant factor, for Mr. Lee has recently become a publicized 
champion of competition because of his dissenting opinion 
in the Southern Services to the West case. In this opinion, 
Mr. Lee, an advocate of more and better traffic points for 
local service airlines, trod on the toes of American Airlines, 
the giant of the domestic trunk lines, which would have 
to face competition. This caused a somewhat bitter quar¬ 
rel between Mr. Rentzel and Mr. Lee. Rentzel, a former 
American Airlines employee, and apt pupil of C. R. Smith, 
president of American Airlines, of course, opposed com¬ 
petition in this instance. The Southern Service case was 
settled by an interchange of equipment deal which would 
protect the participating carriers from competition on their 
own segments and yet provide a through service. A non- 
scheduled air carrier, Peninsular Airlines, which had the 
temerity to operate this route which stepped on such power¬ 
ful toes, wound up with specially expedited CAB action to 
deny its operating authority. 

1043 But to get back to the Alaska Service case. Air 
Transport Associates filed for a certificate in March 
1949, after it filed its brief of intervention in the case be¬ 
cause of this tip from within the Board that failure to 
apply for such a certificate in the Alaska Service case 
would later be used against it. Needless to say, in spite of 
the fact that the application was filed 9 months previous to 
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an enforcement action against Air Transport Associates, 
the certificate application docket has not yet to this day 
come up for consideration by the Board, although enforce¬ 
ment action has been pursued in the meantime until the 
Board is at present in position to order my company to 
wind up its affairs and go out of business in 30 days. 

Oh, yes, but let us see how Pan American came out in the 
Alaska Service case. Pan American is the acknowledged 
power behind the throne where international operations 
are concerned. Pan American, along with Pacific North¬ 
ern, was recommended for mail pay certificates to Anchor¬ 
age. This means three airmail subsidies to Anchorage in¬ 
stead of one if Examiner Cusick’s recommendations are 
approved by the Board. Tongue in check. Examiner Cusick 
does claim to be thinking of the public purse, as indicated 
by the following quote from his decision: 

“It is fundamental that the Board, in carrying out 
its duties and responsibilities under the act, should 
jealously guard this system of routes and to the extent 
that the public interest requires, it should make avail¬ 
able to the system all traffic that would serve to im¬ 
prove the particular carrier’s economic well-being, and 
as a consequence to lessen its demands for sustenance 
in the form of mail payments.” 

However, this argument was directed at nonsubsidized 
carriers, whereas the agile examiner finds that it is in the 
public interest to have three certificated carriers share 
Anchorage traffic. 

Of course, this inconsistency of argument is merely ra¬ 
tionalizing to justify a decision in favor of Pan American, 
for if Examiner Cusick and Board Member Lee want a 
definition of “public interest” I hope I am not too pre¬ 
sumptuous in suggesting that they use the mandatory defi¬ 
nition of public interest which you gentlemen of Congress 
gave to them for their guidance in the Civil Aeronautics 
Act of 1938. Section 2 entitled “Declaration of Policy” 
orders that the Board: 

“* * * shall consider the following, among other 
things, as being in the public interest and in ac- 
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cordance with the public convenience and neces¬ 
sity. # * # 

w 

1044 “The promotion of adequate, economical, and 

efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue pref¬ 
erences or advantages, or unfair or destructive com¬ 
petitive practices. 

“Competition to the extent necessary to assure the 
sound development of an air transportation system 
properly adapted to the needs of the foreign and do¬ 
mestic commerce of the United States, of the postal 
service, and of the national defense.’’ 

Another untenable argument of Mr. Cusick is that bv 
their taking over the traffic of the nonscheds, the certifi¬ 
cated carriers’ requirements for mail pay will be reduced. 
To be as kind as possible, I will say that the examiner is 
incredibly misinformed. The vast bulk of the traffic of 
the nonscheds is freight moving at 15 cents per pound. 
This rate is one-half to one-third of the scheduled carriers’ 
cost of moving the cargo. Therefore, the more freight the 
certificated carriers moved at this rate, the more money 
they lost, and the more has been made up to them in mail 
subsidy. 

This monstrously expensive policy is being pursued to 
this day in spite of my company’s intervention April 4 
against the grant of $14,869,000 “temporary” mail pay to 
Northwest Airlines. A great part of this mail subsidy Air 
Transport Associates contends is an illegal award because 
the air carrier’s need in this instance did not meet the 
requirements of “honest, economical, and efficient man¬ 
agement.” 

The key to the understanding of the Alaska Service case 
is Pan American, just as the key to the understanding of 
the Southern Services to the West case is American Air¬ 
lines. Pan American, the United States’ foremost inter¬ 
national air carrier, has an isolated segment that seem¬ 
ingly is both physically and from a policy point of view r , 
disconnected from that world-wide system. The Pan Amer- 
ican-Alaska operation extends from Seattle through Ketchi- 
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kan and Juneau to Whitehorse and Fairbanks. There is 
no route connection with San Francisco. Pan American 
had originally planned the Alaskan operation as the first 
segment of the short North Pacific route to the Orient. 
However, the Pacific case awarded the coveted North Pa¬ 
cific route to Northwest Airlines via Anchorage. North¬ 
west had gotten into position for this award during a period 
of its ascendancy during the war. The company had oper¬ 
ated to the Aleutian Island chain via Anchorage pursuant 
to a contract with the Department of Defense. 

Pan American was thwarted in this Pacific case award, 
leaving it no other alternative but to buy out or paral- 
1045 lei carriers in the way of its monopoly domination of 
the American flag international field in accordance 
with its well known “chosen instrument” policy. It was im¬ 
practicable to buy out Northwest as Pan American has 
done in the case of American Overseas Airlines, where 
the financial power of Pan American with an able assist 
from Board member Oswald Ryan, was able to overturn 
a majority decision of the Board. Northwest, a new¬ 
comer in the international field, had the prize route, 3,000 
miles shorter to the Orient than Pan American’s central 
Pacific route. This 3,000-mile advantage possessed by a 
competitor has been and is an obstacle to the domination 
of Orient traffic by Pan American in pursuing its “chosen 
instrument” policy. 

Certification to Anchorage is, and has been, as impor¬ 
tant to its plans for domination of American-flag-line inter¬ 
national traffic as the purchase of American Overseas Air¬ 
lines. For if Pan American is certified to Anchorage, its 
next steps are clear. It will buy out Pacific Northern Air¬ 
lines, Reeves Aleutian Airlines, or both. The recommen¬ 
dation of certification of both Pacific Northern and Pan 
American to Anchorage has been a smoke screen to obscure 
the real purpose of such an award and window-dress it with 
the extension of an Alaskan air carrier to Seattle for the 
supposed benefit of Alaskan public opinion. 

Mr. Bob Reeves, president of Reeves Aleutian Airways, 
has alreadv conducted negotiations with both Pacific North- 
ern Airlines and Pan American Airlines. News of one 
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side of these negotiations, those with Art Woodley, presi¬ 
dent of Pacific Northern Airlines, leaked out to the press, 
resulting in a banner headline story in the Anchorage news¬ 
papers that Pacific Northern and Reeves Aleutian Airways 
had merged. Of course, this news was premature, as 
Reeves was negotiating both with Pacific Northern and 
Pan American, and any deal prior to the award in the 
Alaska Service case would jeopardize the success of the 
whole plan. 

By buying out Reeves Aleutian Airways or a merged 
combination of Pacific Northern and Reeves Aleutian, Pan 
American would duplicate Northwest Airlines to Shemya, 
near the end of the Aleutian chain. At this point the final 
step of the plan would go into effect, with Pan American 
appealing to the Civil Aeronautics Board that it would 
be an undue burden for Pan American to have to termi¬ 
nate its route at the windswept island of Shemya, and that 
therefore the Board should extend Pan American only 
1,500 miles farther to the Japanese islands so that it could 
link up with the rest of its world-wide service. 

1046 Yes, and it would afford the Board an opportunity, 
which are all too infrequent these days, to show that 
it is still in favor of “competition to the extent necessary” 
by certificating a competitor for Northwest. Of course, the 
big obstacle in the way of fulfillment of this plan is the 
traffic still held by the nonscheduled air carriers which 
have inconsiderately refused to be put out of business and 
provide the necessary traffic to justify another couple of 
millions mail pay per year to new certificated carriers. 

It is significant to note that Pan American quoted freight 
rates of 15 cents a pound to Fairbanks about a year before 
Northwest quoted the same rate to Anchorage. At the time 
Pan American filed this 15-cent rate the lowest price of 
its so-called nonsched competitors to Fairbanks was 18 
cents a pound. Thus it was the initiative of Pan American, 
together with the Board action to investigate the adequacy 
of scheduled airline services to Alaska that precipitated 
Northwest’s embarrassing position in the Alaska Service 
case, which Examiner Cusick was so careful to point out. 
Cusick stressed that Northwest had failed to penetrate the 
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traffic of the nonscheds. Pan American, whose cutthroat 
competition at Government expense had adequately pene¬ 
trated the nonsched traffic, was therefore “fit, willing, and 
able” for the Anchorage certificate, the examiner found. 

Subsequent to the hearings at Anchorage, however, 
Northwest inaugurated its so-called tourist-class service at 
the then prevailing rate of the nonscheds—a passenger 
fare of $70. On February 9, 1949, Northwest also met 
nonsched cargo rates of 15 cents a pound. Northwest was 
therefore induced, no doubt, by Examiner Cusick’s attitude 
at the hearing to conduct loss operations and not neces¬ 
sarily through any desire of its own. 

Of course, there is no justification for another mail pay 
carrier to Anchorage unless they are able to take over the 
traffic now being transported by the nonscheds. This is 
the only traffic that Examiner Cusick can point to to jus¬ 
tify even one more certificate, much less two. Nonscheds 
using C-47 equipment could not stand competing with 
Uncle Sam’s United States Treasury. They folded. Of the 
nonscheds using C-47 equipment, Arnold Airways accepted 
a consent cease and desist order limiting them to eight trips 
and went bankrupt. Likewise, Alaska Airlines, an intra- 
Alaska line, was limited to eight trips upon being 
1047 sued by Pacific Northern, and its Seattle operations 
are no longer profitable. Mr. Gerald O’Grady, Pa¬ 
cific Northern’s Washington attorney, told me he would 
have sued Air Transport Associates long ago except for 
a court decision in the Hawaiian Airlines case which made 
success doubtful. 

Golden North Airways, which participated with Air 
Transport Associates in a formal offer to the CAB to 
transport the mails to Anchorage and Fairbanks, Alaska, 
for a dollar a year if the Board would discontinue the cut¬ 
throat support of below-cost operations, was put out of 
business by the Board last October 15. Emery Nunnally, 
Chief Counsel of the Board, effectively prevented an appeal 
to the San Francisco Circuit Court of Appeals by success¬ 
fully stopping an injunction against the Board revocation 
order during the pendency of the appeal. Mount McKinley 
Airways has long since been ordered out of business by 
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the Board and Jack Scavenius, its president, so enjoyed the 
confidence of the residents of his area that he was elected 
to the Territorial legislature. 

Only four nonschea carriers still operate to Alaska out 
of 28 originally, and all four are eight under enforcement 
action or have had their individual applications for exemp¬ 
tion denied. Arthur Woodley, president of Pacific North¬ 
ern Airlines, who stands to benefit as soon as Air Trans¬ 
port Associates can be put out of the way, has appeared 
at ATA’s enforcement hearings both in Seattle and Wash¬ 
ington, D. C. At Seattle, two of Mr. Woodley’s employees 
were permitted to give damaging testimony which was given 
great weight by Examiner Warren Baker in spite of the 
obviously interested source and denials of Air Transport 
Associates. Again Arthur Woodley appeared at the oral 
hearings before the five members of the Civil Aeronautics 
Board on Air Transport Associates enforcement base, 
March 20, with a copy of an ATA newspaper advertise¬ 
ment appealing for public support which the CAB’s prose¬ 
cution attorney introduced with the object of embarrassing 
Air Transport Associates’ case. 

I have only one more statement to make on undue in¬ 
fluence in the Alaska Service case. I do not vouch for the 
accuracy of a columnist’s article that I am going to read, 
but I have heard of no denials from the individuals in¬ 
volved. During the period that Examiner William F. 
Cusick was preparing his opinion and findings on the 
Alaska Service case, the columnist reports he and Board 
Member Oswald Ryan, as well as other key members 
1048 of the Board’s staff who were in a position to help 
Pan American, were accepting undue hospitality 
from the international line. I quote from the article by 
Drew' Pearson published March 29, 1949, in the Washing¬ 
ton Post: 

“Pan American Airways not only operates airplanes 
to many corners of the world, but it operates lobbying 
activities to almost every corner of Washington. Free 
rides, fancy dinner parties, special airplanes at dis¬ 
posal of Senators and newspapermen are part of the 



way Pan American has helped to get lush air routes 
and fat mail subsidies. 

“The other day, however, Pan Am pulled a new 
wrinkle. It has half a dozen important cases pend¬ 
ing before the Civil Aeronautics Board. While wait¬ 
ing decisions on these cases, Pan Am staged a junket 
for some of the top Government men who will pass 
on them. 

“In Pan Ara’s latest luxury liner, a Boeing strato- 
cruiser, Oswald Ryan, Vice Chairman of the CAB, plus 
four CAB officials, flew to Miami, basked in the sun for 
3 days, spent little money, ostensibly inspected Pan 
Am’s Miami base. With Ryan went Warner Hord, 
Chief of the Accounting and Rates Division; William 
Cusick, CAB examiner; Frank Grozier, special ad¬ 
viser on route matters; William Andrews, Chief of 
the Accident Investigation Bureau; Ed Slattery, 
CAB’s publicity chief. 

“Queried about details of this ‘inspection,’ the CAB 
claimed it was ‘routine.’ Just why the CAB permits 
its employees to accept favors from the same corpora¬ 
tions CAB is charged by law to regulate remains a 
question.” 
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1049 Exhibit 4 

In the United States Court of Appeals for the District 

of Columbia Circuit 

April Term, 1951 

No. 11-118 

Air Transport Associates, Inc., Petitioner, 


v. 

Civil Aeronautics Board, Respondent 

Excerpts From Petition for Review of Orders of the Civil 

Aeronautics Board 

#•••••• 

Nature of Proceedings 

5. This proceeding was started by the Board, acting upon 
its own initiative, merely as an investigation of the ade¬ 
quacy of cargo service between the United States and the 
Territory of Alaska and was designated and known as the 
“Alaska Cargo Investigation”. In the “Order Instituting 
Proceedings”, Order Serial No. E-1278, dated March 9, 
1948, it was stated this proceeding was instituted for the 
limited purpose of determining: 

“(a) whether Pan American Airways, Inc., North¬ 
west Airlines, Inc., and Pacific Northern Airlines, Inc., 
are providing adequate service, equipment and facili¬ 
ties in connection with air transportation of property 
between points in the United States and points in the 
Territory of Alaska; and 

“(b) whether there is a need for an additional 
amount or a different type of service (including, with¬ 
out limitation, all cargo flights) in the transporta¬ 
tion of property by such certificated carriers over 
their aforementioned routes between points in the 
United States and points in the Territory of 
Alaska; . . .” 



847 


1050 6. While the present proceeding was pending, the 

Board had before it for approval or disapproval 
seven applications besides petitioner’s for certificates of 
public convenience and necessity filed under Section 401 of 
the Civil Aeronautics Act (49 XJ. S. C. 481) for air trans¬ 
portation between the United States and the Territory of 
Alaska which had been filed by seven air carriers, includ¬ 
ing Alaska and Pacific Northern. On April 22, 1948, the 
Board consolidated in one proceeding its seven dockets con¬ 
taining these applications for certificates with its Docket 
No. 3286 in the instant case, and the caption of the instant 
case (Docket No. 3286) was then changed from “Alaska 
Cargo Investigation” to “United States-Alaska Service 
Case”. Thereupon, this original “Alaska Cargo Investi¬ 
gation” and these seven applications for certificates of 
public convenience and necessity applied for under section 
401 of the Act (49 U. S. C. 481) were assigned for hearing 
simultaneously before an examiner of the Board. 

7. Although on November 2, 1948, petitioner filed Motion 
to Intervene in this cause, this permission was not granted 
by the Board until December 21, 1948, seventeen days after 
the hearings were concluded and closed by the examiner. 
The Board issued a regulation which terminated the prior 
general exemption under which petitioner and other large 
air carriers were operating and issued an interpretation, 
which regulation and interpretation changed the terms and 
conditions governing petitioner and other large irregular 
air carriers in air transportation and required petitioner 
to apply anew for an individual exemption under section 
416(b) of the Civil Aeronautics Act, which was timely done. 
This application, however, has not yet been acted upon by 
the Board. The effects of this regulatory action by the 
Board upon petitioner and other large irregular carriers 
was not included in the testimony of record before the 
Board in this case (Docket 3286, et al.), thus making the 
record incomplete and insufficient as a basis for the issu¬ 
ance of all these orders here challanged. Up to the time of 
the issuance of these regulations by the Board, petitioner 
operated under a general exemption from the certificated 
requirements of section 401(d) of the Civil Aeronautics Act 
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(52 Stat. 987, 49 U. S. C. 481). Upon the change in the 
Board’s regulations, the importance of the Board’s having, 
as a basis for its action in this case, accurate and complete 
information concerning the operation of irregular carriers 
in transporting cargo became apparent. 

1051 8. On March 10, 1950, therefore, petitioner asked 

the Board to reopen the record for further hearing, a 
copy of which petition is attached hereto, marked Exhibit 
“E” and asked to be read as a part hereof. The Board 
denied petitioner’s request to reopen the proceedings, and 
the examiner’s report was filed without the necessary evi¬ 
dence of cargo cost being introduced. Upon this report the 
Board acted as set forth in the orders complained of herein. 

9. This action of the Board as set forth herein precluded 
petitioner of the opportunity of presenting facts which 
could have resulted in a decision contrarv to that rendered 
in the orders here protested, which orders so adversely 
damage petitioner’s interests that it may be forced to with¬ 
draw from its business operations. The foregoing action 
of the Board constituted a denial of “procedural due proc¬ 
ess,” was contrary to the Fifth Amendment to the Consti¬ 
tution of the United States in that it deprived petitioner 
of property rights without due process of law, and was 
“prejudical error” as that term is used in Section 10(e) 
of the Administrative Procedure Act, Title 5 U. S. C., par. 
1009(e). The effect of said orders will be to cause irrepa¬ 
rable injury to petitioner by diverting the traffic which it 
has been developing over the years and giving it to the two 
carriers, competitors of petitioner, to which the Board 
granted these certificates (Exhibits B and C) through the 
orders here under review, and constitutes an unlawful 
deprivation of petitioner’s property. 

• **«### 


(5) The Board violated the provisions of, and committed 
“prejudicial error” within the meaning of Section 10(e) 
of the Administrative Procedure Act (5 U. S. C. 1009(e)) 
when it (a) abandoned the purpose for which this pro¬ 
ceeding was instituted; (b) so changed the object set forth 
in its “Order Instituting Proceedings” and the issues in- 
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volved in this proceeding as to inject new matter having 
no bearing on the original purpose of the case, causing 
material and adverse effect upon petitioner’s substantial 
property rights to the extent of causing irreparable injury 
thereto without permitting petitioner to introduce evidence 
in this proceeding; (c) delayed action upon petitioner’s 
Motion to Intervene for 51 days, and did not act on it until 
over two weeks after the hearings had been closed; (d) 
denied petitioner’s application to reopen the record for 
further hearing at which evidence would have been pro¬ 
duced to establish the ultimate devastating effect of 
1052 the Board’s final orders herein upon petitioner and 
in which event petitioner could have furnished evi¬ 
dence upon which the Board could have determined the 
matters proposed in its original order instituting proceed¬ 
ings; (e) ignored, as recommended by the examiner (page 
116 of the examiner’s report), the arguments advanced 
by petitioner in arriving at the ultimate findings and con¬ 
clusions raised by the issues of record in this case; (f) 
refrained from considering petitioner’s pending applica¬ 
tion for a certificate of public convenience and necessity 
at the time it considered the similar applications filed by 
Alaska, Pacific Northern, and many other carriers; (g) 
failed to mention or refer, directly or indirectly, to peti¬ 
tioner in its order of May 24, 1951 (Ex. “A”) although 
petitioner was then a party to this proceeding. All of the 
foregoing errors of the Board constituted a lack of pro¬ 
cedural due process of law; and thus showed an inadequacy 
of hearing. 




35. Although petitioner was a party to this proceeding, 
it was not named in the orders of the Board complained 
of, and the hearing examiner, who acted for the Board, 
specifically stated in his report that he was ignoring the 
arguments advanced by petitioner, which action of the 
examiner was unlawful. 

36. Although the purpose of the United States-Alasrca 
Service case, in which these orders were entered, was stated 
to be to determine whether certificated air carriers wre pro- 
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viding adequate service, equipment, and facilities and 
whether there was a need for an additional amount or 
different type of service between points in the United 
States and points in the Territory of Alaska, the Board 
failed to investigate the cost of operations upon which it 
could base its ultimate decision. When petitioner, on 
March 10, 1951, filed a request to reopen the record, the 
refusal of the Board of this request stifled petitioner from 
introducing evidence which could be used as a basis for 
arriving at a fair decision in the matter. As a result of 
the Board’s denial to permit petitioner to reopen the case, 
petitioner has suffered irreparable damage. The decision 
of the Board to certificate these two additional carriers 
has the effect of unlawfully appropriating petitioner’s 
property, consisting of passenger and cargo traffic, to the 
use of these two newly certificated carriers. 

37. Although the record indicates that the public con¬ 
venience and necessity requires demand-type combination 

cargo-passenger service over this route between 
1053 Seattle and Fairbanks and that the irregular car¬ 
riers, including petitioner, were adequately perform¬ 
ing such service, and that first class passenger air trans¬ 
portation was being performed by existing airlines, the 
finding that these two newly certificated carriers were re¬ 
quired by the public convenience and necessity for this 
already crowded field of first class passenger air trans¬ 
portation was an abuse of discretion, was arbitrary and 
capricious, and was not supported by substantial evidence. 

38. The report of the examiner demonstrates the preju¬ 
dicial manner in which he considered the facts in this case. 
He showed undue concern for the certificated carriers. At 
page 51 in his report, he states: 

“. . . A fair estimate of the total passengers car¬ 
ried by the irregular operators and Alaska Airlines 
between Anchorage and Seattle (including Everett) 
would indicate that in the 10 months immediately pre¬ 
ceding the hearing in this case there was a pool of at 
least 19,000 passengers and approximately 9,000,000 
pounds of freight upon which the certificated carriers 
realized nothing.” 
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Instead of recognizing that this shows the irregular air 
carriers have been performing extensive service in which 
they should be protected as prescribed by the Declaration 
of Policy in section 2 of the Civil Aeronautics Act, he pro¬ 
ceeds to indicate prejudice against the irregular air car¬ 
riers. In the face of the overwhelming evidence in the 
record that the irregular air carriers were performing an 
adequate, new type combination cargo-passenger, demand- 
type service, he reached the conclusion that the Territory 
of Alaska was not receiving enough certificated, scheduled 
service, the type of service already being adequately per¬ 
formed as shown by the evidence, by the certificated air¬ 
lines of Pan American, Pacific Northern and Northwest 
Airlines. The policy of the Board, as stated by the exam¬ 
iner on page 56 of his report, that, 

“It is fundamental that the Board, in carrying out 
its duties and responsibilities under the Act, should 
jealously guard this system of routes and to the extent 
that the public interest requires, it should make avail¬ 
able to the system all traffic that would serve to im¬ 
prove the particular carrier’s economic well-being, and 
as a consequence, to lessen its demands for sustenance 
in the form of mail payments,” 

shows that the examiner placed greater stress upon im¬ 
proving a particular carrier’s economic well being than in 
carrying out the required policy as set forth in section 2(c) 
of the Civil Aeronautics Act (49 U. S. C. 402(c)), which 
provides as being in the public interest and in accordance 
with the public convenience and necessity: 

1054 “Sec. 2 (c) The promotion of adequate, eco¬ 

nomical, and efficient service by air carriers at 
reasonable charges, without unjust discriminations, 
undue preference or advantages, or unfair or destruc¬ 
tive competitive practices; ...” 

This provision of the statutes was violated by the orders 
granting certificates to these two carriers because it is 
obvious that in order to obtain traffic they will be compelled 
to furnish such transportation far below their actual costs 
and in doing so this will amount to “unfair” and “destruc- 
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tive competitive practices” as prohibited by the above- 
quoted statute. The impact upon petitioner of the devas¬ 
tating competitive advantages granted by Order Serial No. 
E-5413, which was unlawfully granted without regard to 
the economy or efficiency of the operations of Alaska Air¬ 
lines, will cause irreparable damage to petitioner each and 
every day that this situation exists, with the likelihood 
petitioner will be unable to continue its operations. 

39. The Board’s decision with respect to Alaska was such 
an abuse of discretion as to amount to a deprivation of peti¬ 
tioner’s property and its business without due process of 
law, as a result of which petitioner has suffered, and will 
continue to suffer, grave and irreparable damage. As a 
result of the unlawful, arbitrary and capricious action of 
the Board and its abuse of discretion in promulgating the 
orders complained of, petitioner is now faced with the ulti¬ 
mate damage of being eliminated as an operating company; 
and has suffered and will continue to suffer particular, 
immediate, and irreparable loss by reason of the issuance 
of a certificate of public convenience and necessity to 
Alaska over the same routes now being served by petitioner 
which certificate was granted despite the Board’s own find¬ 
ing that the public interest would best be served by a denial 
of Alaska’s application for a certificate. Unless these 
orders are set aside, Alaska will appropriate the traffic 
developed between the points for which a certificate was 
granted Alaska, which traffic is the overwhelming majority 
of traffic now being transported by petitioner. The Board’s 
action in granting the certificate to Alaska will result in 
such a loss of competition among the carriers as to force 
petitioner and others so situated from the Alaska air route, 
a result contrary to the protection afforded by the Fifth 
Amendment to the Constitution of the United States. 

41. From the records filed with the Board, it appears that 
Pacific Northern, in the 12 months ended December 31, 
1950, experienced a cost per revenue pound in its 
1055 scheduled and nonscheduled service to and from 
Alaska of S4.50 cents, the highest cost record shown 
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by any certificated carrier in United States-Alaska trans¬ 
portation. Petitioner’s cost for the same period was 20.48 
cents. These records further show that Pacific Northern 
sustained an average loss of 32.59 cents on each average 
pound of cargo and passengers transported in nonsched- 
uled operations and a loss of 25.38 cents for each average 
pound of passengers, cargo, and mail transported in its 
combined scheduled and nonscheduled operations. 

42. The finding that Pacific Northern is fit and able to 
assume the obligations imposed by a certificate is not only 
unsupported by substantive evidence but is contrary to the 
evidence of record. Pacific Northern’s history is one of 
a highly subsidized, inefficient, and uneconomical operation 
which has resulted in average cost figures from $1.07 to 
$1.33 per ton mile. (See Exhibit E-12). There is no his¬ 
tory of its ever doing average ton miles of air transporta¬ 
tion at less than one dollar—yet the Board has found it fit, 
willing, and able to perform service which includes air 
cargo service which will be carried at 19.23c per ton mile 
and 21.Sc per ton mile. Pacific Northern can thus measure 
a successful operation only by the mail pay that it can 
secure from the Civil Aeronautics Board. The Board’s 
records show this mail pay amounted to $363,138.01 in 1948, 
$395,353.76 in 1949, and $502,536.69 in 1950. Although Pa¬ 
cific Northern has become increasingly dependent upon mail 
pay as time progresses, it will, nevertheless, be rewarded 
with a certificate for these uneconomical and inefficient 
operations which produced the above losses if the orders 
complained of (Exhibits A and B), are not set aside. Its 
operations as a certificated carrier will require the pay¬ 
ment of a tremendous amount of otherwise unnecessary 
mail pay subsidy from the Government. 

43. The foregoing demonstrates clearlv an abuse of dis- 
cretion on the part of the Board in granting a certificate to 
Pacific Northern, and the Board’s orders as affecting Pa¬ 
cific Northern should be set aside. 

44. It was incumbent upon the Board not only to find 
that Pacific Northern is “fit, willing and able” to conduct 
such air transportation but to find that Pacific Northern 
will conduct air transportation under “honest, economical 
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and efficient management”; for only if honest, economical 
and efficient management is shown, can the mail subsidy 
support be provided to Pacific Northern. 

1056 45. The Board has made no such finding with 

regard to Pacific Northern, and further, the cost 
figures of Exhibit E-12 indicate that Pacific Northern is 
grossly inefficient and uneconomical in the management of 
its operations. Testimony of record indicates that it oper¬ 
ates a DC-4 on its local service operation with as few as 
seven passengers—evidence of fantastically inefficient and 
uneconomical management. It is, therefore, contrary to 
the evidence of record and an abuse of discretion to find 
Pacific Northern Airlines fit, willing and able to perform 
the type and character of air transportation services called 
for by the public convenience and necessity to Alaska, which 
is low rate cargo service and low fare passenger service. 

46. The Board’s abuse of discretion is further shown 
in its failure to investigate and decide the original issue 
in the Alaska Cargo Investigation. Such an investigation, 
if pursued objectively, Air Transport submits, would have 
led to a finding of adequacy of the service of the irregular 
air carriers and a finding that they served the public con¬ 
venience and necessity. This avenue of investigation was 
abandoned in favor of examining the self-serving exhibits 
of the existing scheduled air carriers to determine which 
of them was to take over the non-certificated cargo service 
at public expense. 

47. The Board failed to investigate costs of the certifi¬ 
cated or non-certificated carriers and failed to conduct a 
cargo investigation prior to determining the type of serv¬ 
ice needed by the Territory of Alaska. This left the Board 
without basic information as to costs of operation, which 
information was required in order to make a proper deci¬ 
sion. This failure of the Board to* make such investiga¬ 
tions has been an abuse of discretion. 

48. As set forth on page 57 of the examiner’s report in 
this case filed with the Civil Aeronautics Board, the fol¬ 
lowing appears: 

li ‘Public interest’ as used here is an all-inclusive 
term and encompasses the financial well-being of those 
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carriers supported in whole or in part by funds from 
the federal treasury ...” 

However, the declaration of policy of the Civil Aeronau¬ 
tics Act states quite clearly (Sec. 2): 

“In the exercise and performance of its powers and 
duties under this Act, the Authority shall consider the 
following, among other things, as being in the public 
interest . . .—(c) the promotion of adequate, economi¬ 
cal, and efficient service by air carriers at rea- 
1057 sonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or 
destructive competitive practices; (d) competition to 
the extent necessary to assure the sound development 
of an air transportation system properly adapted to 
the needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the na¬ 
tional defense.” (Underscoring supplied.) 

49. It will thus be seen that the Board, responsible for 
the acts of its examiner, has used a criterion of its own 
modeling instead of that prescribed by Congress. 

50. The above are only examples of instances where the 
Examiner erred. A careful examination of the report of 
the examiner, who considered the evidence in this case and 
made recommendations, shows that the facts presented 
were not analyzed in accordance w T ith the applicable stat¬ 
utes but were weighed and considered under standards 
different from those prescribed by law. Because of the 
pressure of official business the Board members necessarily 
rely upon the report of the Hearing Examiner as the basis 
for their decision, and when, as here, this report is based 
upon the arbitrary application of rules contrary to those 
established by statute such decisions of the Board, as here, 
are arbitrary and without substantial evidence within the 
meaning of the Administrative Procedure Act as quoted 
herein. The unlawfulness of this whole proceeding will 
be apparent to the Court upon an examination of the entire 
record of this case, which petitioner now asks the Court 
to do. 
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51. The examiner in this case stated, at page 116 of his 
report, that the arguments advanced by petitioner in its 
brief “have been ignored in arriving at the ultimate find¬ 
ings and conclusions raised by the issues of record in this 
case.” 

52. The foregoing excerpts from the examiner’s report 
indicate that his judgment was influenced by his personal 
feelings toward petitioner’s president and that the facts 
of record were not calmly analyzed by him and conclusions 
reached through the application of the Civil Aeronautics 
Act based solely on the facts of record as required by the 
Administrative Procedure Act—according to reason and 
judgment and in conformity with the controlling statutes. 
This report shows not only bias but arbitrary and capri¬ 
cious action on the part of the Board as that term is set 
forth in the Administrative Procedure Act. 

53. By a misjoinder of parties and issues a procedure 
was instituted in this case by the Board to divest nonsub- 
sidized carriers, including petitioner, of certain cargo and 

low-fare passenger traffic and turn it over to newly 
105S certificated air carriers. Thus, with the irregular 
air carriers’ interests directly involved, the Board 
erred in not naming such air carriers, including petitioner, 
as parties to the proceeding to put them on notice to pro¬ 
tect their interests before the Board finally decided the 
matter. Thus the Board acted without observing the pro¬ 
cedure required by law in adjudicating petitioner’s rights 
without affording it an opportunity to be heard, in viola¬ 
tion of Section 10(e) of the Administrative Procedure Act. 

54. When this error was called to the attention of the 
Board, and a request made for a reopening of the record 
to petitioner in order that it could protect its traffic from 
appropriation by competitors, its petition was denied, the 
denial of which is here averred to have been a denial of 
due process of law. 

55. Error was originally made by the Board in this case 
in the misjoinder of causes and issues and in its failure 
to put the irregular air carriers on notice that the investi¬ 
gation was something more than an investigation of the 
inadequacy of the cargo service of the certificated carriers 
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when in truth and fact it was, as petitioner’s president 
stated to the Board at one time: 

“* * * the adequacy or inadequacy of air transpor¬ 
tation to Alaska was not the subject of the investi¬ 
gation. The purpose of the investigation was solely 
to determine which carrier or carriers are to take over 
the market pioneered and developed by the independ¬ 
ent air carriers of the Northwest and Alaska.” 

56. The Board proceeded in this case in a manner which 
violated the rule of “prejudicial error” as that term is 
set forth in the Administrative Procedure Act as hereto¬ 
fore quoted. Northwest actively participated in vigor¬ 
ously defending its traffic. One of the many instances 
which are shown in the record is that Northwest Airlines 
was made a formal party to the proceeding, and thus put 
on notice that its interests were involved in this case and 
its service might be declared inadequate and a competing 
scheduled air carrier awarded a route to Anchorage. The 
Board, however, failed to observe the procedure required 
by law as to petitioner and other large irregulars. By 
reason of this failure, petitioner therefore became aware 
of the move to divert from it and appropriate its traffic 
only belatedly. When aware that this was the purpose of 
this investigation instead of the purpose as stated by the 
Board when this case was started, petitioner immediately 
took action to request permission to intervene after public 

hearings which were held at Anchorage established 
1059 the new scope and direction of the proceedings. The 
Board failed to grant Air Transport leave to inter¬ 
vene until after the hearings were completed. Air Trans¬ 
port was thereby precluded from introducing evidence 
and was not accorded the right to cross-examination. 

57. Petitioner took further action to protect itself by 
filing an application for a certificate of public convenience 
and necessity, which application has not yet been acted 
upon by the Board, although it has been filed considerably 
over two years. This inaction of the Board is inexcusa¬ 
ble, petitioner asserts on information and belief and asks 
the Court to require the Board to act thereon. This appli- 
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cation should have been combined with this case by the 
Board, as were numerous similar applications of other 
carriers, including Alaska and Pacific Northern, those 
which are the subject of the orders here reviewed. 

58. The Board so abused its discretion in this case in 
acting against petitioner’s interests as to justify the Court 
setting aside the orders here under review. 

59. The Board not only refused to permit petitioner to 
defend the traffic it has built up over the years from appro¬ 
priation by other carriers, but the Board utterly ignored 
petitioner, who, although belatedly made a party, was not 
even mentioned in the final orders of the Board here under 
consideration. Among the many errors in procedural due 
process the record, when carefully examined, will show 
these: 


(a) Violation of the constitutional guarantee of 
equal protection under the law. 

(b) Abuse of discretion. 

(c) Arbitrary and capricious actions. 

(d) Action taken contrary to constitutional rights, 
power, privilege or immunity, or in excess of statutory 
jurisdiction, authority or limitations, or short of statu¬ 
tory rights. 

(e) Action taken without observance of procedure 
required by law. 

(f) The conclusions and decisions and awards were 
unsupported by the substantial evidence of record. 

(g) Petitioner’s rights were violated by improper 
notice and hearing. 


1060 Exhibit 5 

Letters Received by the Senate Select Committee on 
Small Business Concerning the Order of the Civil 
Aeronautics Board Revoking Letter of Registration of 
Air Transport Associates, Inc. 

The following letters are listed according to the occupa¬ 
tion or economic grouping of the writers. Except where 
the addressee is other than the Honorable John J. Spark- 
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man, Senate Small Business Committee, the name of the 
addressee is deleted. 

Labor 

Local No. 899 
of the 

National Federation of Federal Employees 

Box 1291 

Fairbanks, Alaska 
September 29, 1951 

Delegate E. L. Bartlett 
House Office Building 
Washington, D. C. 

Dear Delegate Bartlett 

The following telegram was forwarded this date to Sen¬ 
ator Sparkman. The Senator under date April 19 indi¬ 
cated to us by letter that he was extremely interested that 
the Non-skeds got a deserving break yet one after another 
these reliable hardworking airlines have been eliminated. 
There must be some way that free enterprise in this coun¬ 
try can be restored. Will you advise us who is at fault 
in this matter. Is it the dictates of Congress that the CAB 
are interpreting the best way they can or are the rulings 
of the CAB a set of rules dreamed up in their own group ? 

Quote: Consider action in grounding Air Transport 
Associates the climax in Government meddling and dis¬ 
crimination in free enterprise. Alaska must be given more 
consideration in restoring our already restricted facilities. 
It does no good to pour millions into defense of the North¬ 
ern Frontier and then restrict fast economical air transport 
of materials and food. We must have immediate unre¬ 
stricted safe regulated air service to our sources of supply 
which has always been inadequate, /s/ Federal Employees 
Union 899 NFFE Fairbanks, Alaska, unquote. 

It would be desirable for you to tour the local markets 
and see for yourself the scarcity of fresh vegetables, un¬ 
frozen meat, butter and eggs that suspension has resulted 
in already. New England Airlines recently suspended 
operations due to International Airport facility absence 
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for winter operation. As far as we know the only other 
Nonsked serving us is Arctic Pacific who is flying with 
two aircraft as fast as they can load and turn around. 
Alaska Airlines has been grounded on their Portland Fair¬ 
banks service on account of faulty maintenance. All we 
need now is a Ship strike to starve us out. 

Respectfully, 

/s/ B. L. Hackexberger, 

Secretary-Treasurer, 
Federal Employees Union 899 NFFE. 


1061 Housewives 

I am just another Alaskan writing to see if some type 
of a repeal on the C. A. B.’s issued orders of A. T. A.’s 
so-called death. 

Air Transport Associates is just one of the small air¬ 
lines that help make it possible for Alaskans to have the 
food supplies, stocking supplies and all living supplies 
delivered to us so we can afford to buy the necessities of 
life. 

The large scheduled airlines charge hell out of every one 
of us who try to make a living in this God-forsaken country. 
They are not accommodating at all. If any particular per¬ 
son needs help badly they may as well ask a barn door as 
to ask aid from the large airlines. 

This fall—for example—my daughter had to be shipped 
outside for medical treatment. I was unable to accompany 
her. I tried X. W. airlines with a big black back for over 
6 weeks. She could not go unaccompanied. I finally went 
to the non sked airlines and not only did they gladly take 
her out but the stewardess cared for her in her own home 
in Seattle waiting further transportation and she delivered 
my daughter into proper hands. 

A small fish dock here in Anchorage ordered Tropical 
Fish thru X. W. airlines. They were delivered at the cost 
of over $18.00. Their next shipment came thru Air Trans¬ 
port Associates at the slight cost of $2.51. Over 800% 
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more in cost from the airlines who want to monopolize 
Alaska. 

My salary runs $47.26 a week. My rent is $125.00 a 
month. My lite bill runs 20 a month and fuel too. A head 
of lettuce is 39c, a pound of carrots is 27c. Last Christmas 
carrots were 3 pounds for 10c in Seattle. Pork chops are 
$1.18 a pound here and hamburger is $1.10. The only rea¬ 
son hamburger isn’t $2.00 is because our merchants have 
their foodstuffs delivered on the tiny air lines. 

A quart of milk is 40c, a loaf of bread is 40c. A woman’s 
dress is $30 for a simple afternoon dress. We pay from 
$15 to $20 for a pair of $5.95 shoes. A tiny pullover I 
bought in the States for $1.69 runs on sale in Anchorage 
at $7.50. 

People in this country are bled dry by merchants who 
have us over a barrel. Why in hell when a firm of accom¬ 
modating people wish to help a bit in overcoming high 
prices must they be put out of business? 

In comparison of flight miles which airlines suffer more 
accidents. 

Speaking of fighting communism and dictatorships why 
fight Russia. There’s plenty of it in shysters right here 
in the U. S. A. 

Any person in Alaska would gladly trade places with 
the persons responsible for such damnable orders. Dime 
for dime, dollar for dollar, and house for house. If those 
people who ever were stupid enough to pass such a bill 
had to live under the working peoples conditions here in 
Alaska they would go insane. 

There are honest hard working people here who live in 
dirt and dust and rat traps of so called houses trying to 
help build Alaska, and some board of big shots says you 
stupid damned fools keep working for nothing. They cer¬ 
tainly help us. Ask them if it costs them 8 to 14 dollars 
for a sweater for their kid in a regular department store 
in the states. Ask them if they can buy a child’s dress 
for less than 7 to 14 dollars in a regular department store. 
Not I. Magnins. But in J. C. Penneys or Sears—some 
store the working man patronizes. 
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If A. T. A. goes away the rest of the non skeds will soon 
be crushed. If that takes place Alaska will lose its popu¬ 
lation and if its population goes so does America’s Alaskan 
Defense. 

You Stupid Fools repeal that order. 

Edna De Spain, 
Anchorage, Alaska. 


1062 General Delivery 

Spenard, Alaska 
September 27, 1951 

This week Alaskans were shocked and scandalized by the 
throttling of another non-scheduled Alaskan airline—This 
time the ax fell on Air Transport Associates. Alaska is an 
American territory, inhabited by both native and white 
Americans, busy building and developing the Territory 
into an economic asset to the United States, in the fervent 
hope of some day soon being released from our second-class 
citizenship to statehood and full status as voting citizens. 

In order to develop Alaska’s great potentialities, we 
need building materials, a few conveniences for proper 
living, and food. Until this month, Air Transport Asso¬ 
ciates has supplied a goodly portion of this food, helping 
to make more food available at lower prices. 

We are helplessly dependent on the airlines which freight 
in fresh produce, most of which is supplied by ATA. The 
one scheduled airline has placed an embargo on air-freight 
shipments to Alaska. The other airline is temporarily 
not operating. 

Where, Senator Sparkman, will I obtain oranges to pre¬ 
vent scurvy in my babies? How will my husband’s salary, 
under a wage ceiling, cover the cost of food, which will cer¬ 
tainly go sky-high if only one airline has a complete mo¬ 
nopoly on air-freight shipments? 

I do not know the efficiency or operating schedules of 
Stateside non-scheduled airlines, but those in Alaska are 
safe, dependable, and absolutely necessary—we are isolated 
and helpless without them. They are for the most part 
owned and operated by Alaskans, for Alaskans. Many of 
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them were begun by our own bush pilots, of whom we are 
inordinately proud. The scheduled lines here are owned 
and operated by outsiders, who do not spend or invest their 
profits in Alaska. 

Cannot something be done to prevent the CAB, which 
obviously does not understand Alaska’s peculiar problems, 
from stifling small business to enrich the coffers of the Big 
Business scheduled airlines? 

Very sincerely, 

Grace B. McKenzie 
(Mrs. Dean McKenzie). 

Copy to: President Harry S. Truman, The White House, 
Washington, D. C. 


Box 343 

Mountain View, Alaska 
Sept. 28, 1951 

The decision of the CAB to curtail and eliminate all the 
non-scheduled airlines—the latest the A. T. A., is detri¬ 
mental to the growth and development of this last great 
American frontier and first line of defense against Russian 
aggression. 

Already, in a few days time, there is a lack of fresh eggs 
—produce and fruit. These items are necessary to Alas¬ 
kan’s health and morale. 

Please try to have the C. A. B. make its policies less 
stringent so that any future action will not affect the pub¬ 
lic where it hurts most—the health and welfare of its 
people. 

For the preset can not something be done about the 
action against A *5- A. ? It is a necessary airline—as was 
McKinely and all the others C. A. B. is forcing (has forced) 
out of business. 

Yours respectfully, 


Mbs. Daniel Bbion. 
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1063 Anchorage, Alaska 

September 26, 1951 

This is to inform you that I object strenuously to the 
CAB’s order to Air Transport Associates to cease its air 
transportation. I can’t help but wonder how well in¬ 
formed the CAB is on the needs of Alaska—especially as 
to perishables. AT A has been our chief Non-sched for the 
past several years, and even with the fine service they have 
given this area, they have not been able to keep up with 
the needs of the community. I am a housewife, and I know 
that without ATA or some other Non-sched, my family will 
have to do without fresh fruits and vegetables, as well as 
meat most of the time. 

To me, this appears to be a lot of foolishness; why make 
our families up here suffer simply because some Airline 
has made a few more flights than was called for? What 
we need up here is more Non-scheds, not less; I suggest 
that the CAB send someone from Washington to Alaska to 
look into this matter—I know they would find that the 
people up here have good reason to be up in arms about 
this. 

Very truly yours, 

Mbs. Geo. Hickey. 

Copy enclosed: Harry S. Truman. 


Mt. View, Alaska 
Sept. 28, 1951 

We need our non-scheduled air transports. Their serv¬ 
ices are vital to we people that live in Alaska. We need 
more air transports —not less. The C. B. has strangled 
to death one by one of our non-schedule air transports. 
Right now it is “Air Transports Associates” they are 
trying to kill. We need more air transports in order to 
have the things we need when we need them and at a price 
we can afford to pay—namely food items such as eggs— 
fresh fruits and fresh vegetables. The non-scheduled air 
transportation helps our Alaska develop faster and if not 





865 


killed would help more. We need this service—Give our 
“non-scheds” all the help you can. 

Yours truly, 

Mrs. Edgar, Hulett, 

Box 27, Mt. View, Alaska. 


Spenard, Alaska 
Sept. 27, 1951 

Today our local grocery store allowed only one quart of 
milk per customer. This is quite inadequate for a family 
of four, but tomorrow there may not be any and as time 
goes on we will have to learn to do without butter, eggs, or 
fresh fruit and vegetables. 

We Alaskans must endure this hardship and privation 
because the Civil Aeronautics Board has ordered the Air 
Transport Associates to cease all air transportation by 
October 21, 1951 and in the meantime comply with its 
formula of only two trips per week on Alaskan flights and 
three trips per month on domestic flights. 

We realize that the CAB is acting within the law. But 
we wonder if Washington realizes that the people are get¬ 
ting fed up with an increasingly arrogant bureaucracy 
which completely ignores the needs of the people it is sup¬ 
posed to service? We feel that it is high time the laws 
were changed to fit the needs of the people. 

Very truly yours, 

Nettie A. White 
(Mrs. Charles C. White). 


1064 Mt. View, Alaska 

Sept. 27, 1951 

The stupid act of C. A. B. in stopping A. T. A. should be 
intelligently investigated. It is to say the least—very un- 
American! Who is greasing whose hands? Why should 
one air line have to operate under different rules than an¬ 
other? I think every line should be made to keep their 
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planes in as near perfect mechanical condition as possible 
and then to allow them all to continue business in the good 
American way. The Lord knows there is enough business 
for two or three more air lines, and believe me they would 
have plenty to do. There is a crying need for everything 
up here. 

Sincerely, 

Mrs. E. J. Augustin. 
Sept. 28, 1951 

Although we as residents of Alaska, didn’t elect you or 
other members of the Senate Small Business Committee, 
I hope you do read this and other letters you will probably 
receive pertaining to the curtailment of Air Transport 
Associates. 

My husband and I have lived in Alaska going on six 
years now. My children were born and raised here. I 
have two little girls, two and five. When we first came to 
Anchorage, we could buy no fresh meat, just frozen. Just 
about the only time we could have fresh vegetables was in 
the middle of summer when produce was brought in from 
Matanuska Valley. We never could afford to buy fruit 
fresh, the few times when the fruit -was fit to eat after 
boat shipment. I could go on with other examples: boat 
eggs so strong I couldn’t even use them in cooking, weeks 
when there was no fresh milk to drink in the winter. 

From conditions like that to those of this last summer 
is a long way. I don’t know whether you have ever been 
to Alaska or not. If you had come this last summer, and 
gone into any grocery store, you could seen an array of 
vegetables, fruit, meats equal to any in the states, and 
within the budget of housewives of Anchorage. 

We keep hearing about how important Alaska is now, 
and how you want settlers to stay here. We love Alaska, 
and have a lot of faith in its future. It isn’t easy to live 
here, but the hardships of nature can be overcome. It’s 
the manmade obstacles, and setbacks, that discourage us. 
Believe me, every one I talk to feels the same way. I know 
they won’t all write letters, but the feeling is still there. 
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We’ve seen and borne the brunt of so many deals be¬ 
tween big companies, like Alaskans were stepchildren of 
the United States. There are people here from every state 
in the union; most of them came with the same search for 
freedom that sent pioneers west. Anchorage is a fast- 
growing community. Air Transport Associates answered 
a crying need of the community. The action of the CAB 
in ordering them to stop is certainly one of the worst pos¬ 
sible things that has happened. I urge you, indeed I beg 
you to do everything in your power to see that the ATA is 
allowed to continue its service to the people of Alaska. 

Yours truly, 

Mrs. A. P. Rice, 

1443 K St., 
Anchorage, Alaska. 
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Businessmen 


Merchandisers 
The “Nevada Kid” 

P. O. Box 1114 
Fairbanks, Alaska 
October 4, 1951 

Attached is a copy of telegram which we sent to the 
Civil Aeronautics Board. This expresses sincerely our 
problem to you the dictatorial attitude of the C. A. B. in 
Alaska. 

The development of Alaska by private enterprise is being 
done mainly by small business. Please come to the aid of 
small business in Alaska as Dictatorial Rulings such as this 
of the C. A. B., higher federal tax rates based on graduated 
scales without taking into consideration our high cost in 
Alaska, and absentee government in Alaska are strangling 
small business. 

Respectfully, 

Nevada Km Stores, 

B. A. Gillam. 
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October 1, 1951 

Civil Aeronautics Board 
Washington, D. C. 

Thanks to your dictatorial decisions and frustrations of 
free enterprise we have no airborne eggs to sell in our 
grocery today and one thousand customers will go without 
eggs due to fact you canceled flights of Air Transport 
Associates and certified Pan American Airlines does not 
have space and certified Alaska Airlines aren’t even fly¬ 
ing Stop Heil Hitler. 

Nevada Kid Stores, 

B. A. Gillam. 


Lange’s 

Mountain View, Alaska 
Sept. 28, 1951 

This is a matter very important to the safety of the 
Nation as well as to Alaska. The Alaska Transport Asso¬ 
ciations have been grounded by the Civil Aeronautics 
Board. What effect does that have on the defense of the 
country? 

20,000 pounds of fresh produce and meat destined for 
Anchorage were left at Boeing Field Monday because the 
CAB decreed ATA was giving Anchorage too much service 
and would have to cut down to 2 flights a week before going 
out of business October 21, 1951. 

ATA’s ability to provide Anchorage with as many as 19 
flights per week from Seattle—and show a profit was em¬ 
barrassing to the CAB. It proved that CAB thinking was 
cockeyed. So ATA got the guillotine. 

If Alaskans do not get food they can and will not stay 
in the Territory to finish the large contracts the Govern¬ 
ment have started and will begin next spring. It will cer¬ 
tainly hinder the growth of Alaska as well as the effort 
being made to defend the country. 

Will you please do all you can to rescind that order to 
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put the AT A out of business as we depend on it 75% to 
get food to the Territory. Thanking you and hoping you 
will attend to this matter at once. 

Yours very truly, 

Lange's Mt. View Store, 
Norman G. Lange, 

Elinor Rath hem, Manager . 


1066 Orca Inlet Saw Mill 

P. 0. Box 896 
Cordova, Alaska 
September 29, 1951 

We Protest! Yes, we protest the CAB’s action in limit¬ 
ing the service of the Air Transport Associates in and to 
Alaska. 

Air Transport Associates have been giving the people 
excellent service and I do mean Service. 

How would you like, for instance, to sit down to eat just 
your dinner and have to realize that everything you were 
about to eat had come from a can? That is the same feel¬ 
ing we Alaskans have when we are Forced to eat just 
such food. 

Bringing fresh produce and meats to the Territory of 
Alaska is just one of the Services rendered the people by 
the ATA. And now the CAB is taking away our privileges 
of having the small amount of such foods per capita that 
this airline made available. Is This Fair? 

We, the people of Alaska, feel that at this time more 
such service connections between the Territory of Alaska 
and the United States should be encouraged rather than 
discouraged. Let us help make Alaska stronger by in¬ 
creasing the plane service to our outposts. 

Will CAB reconsider and Help us. 

Very truly yours, 


E. C. Van Kirk. 
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A. & W. Wholesale Company 
Drugs 

Postoffice Box 688 
Fairbanks, Alaska 
October 5, 1951 

On behalf of Red Cross Drug, Corner Drug, Coop Drug 
Stores and the A & W Wholesale Company, I wish to pro¬ 
test the recent CAB order closing down Air Transport 
Associates operations. 

It is very difficult for us in Alaska to understand such 
apparent disregard for our welfare and our economical 
necessities. A very thorough investigation on the spot 
should have certainly been made by CAB before taking 
such drastic action. 

We hope that through your efforts and the President’s 
that this CAB order will be reversed. 

Thank you. 

Sincerely yours, 

Wilbur Walker, 
General Manager. 

Copy: The President of the United States. 


1067 Anchorage Sheet Metal and Roofing Co. 

5th and I Street, Anchorage, Alaska 
September 27th, 1951 

Am very glad to see that the small fellow has a few 
friends in Washington, D. C. and now is the time to find 
out how strong this friendship is. 

We are writing you to ask that something be done to 
restrain the CAB from curtailing or stopping the freight 
shipments by Air Transport Associates located here in 
Anchorage. 

This airline has been forced through the demand for its 
services, to increase its flights steadily in order to handle 
the huge demand for its services. As you know, 75% of 
our fresh fruits and vegetables come in here on this line 
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alone and they have made it their main objective to take 
care of this need which is so essential to the health of 
Alaskan citizens. 

For our part, being in a service business, we are often 
caught with a dire need for essential parts for heating 
equipment or other supplies at critical times, especially 
during the long winter months. We have to depend upon 
this carrier for service of this type, not that it is the only 
one to do so, but that they are interested enough in seeing 
that we receive service promptly and thus place us in a 
position of having almost 24 hour service on scarce parts 
that we have to obtain in Seattle. Many times in the win¬ 
ter, we are forced to go out at all hours of the day and 
night to repair heating systems and as there are many 
types, no one firm can carry all necessary parts. There¬ 
fore, we have to wire our supply houses on the West Coast 
and get these parts in by air. Many of our Army contracts 
have been supplied by air also. In one case, we held a 
contract to provide housing for troops arriving at Fort 
Richardson, Alaska within 30 days from the time the con¬ 
tract w r as let to us. We flew in all the plumbing and heat¬ 
ing equipment and had these buildings ready for the troops 
when they arrived. Even heavy boilers were flown up. By 
boat, it would have taken many w r eeks, especially at this 
time of the year. Air Transport Associates had these 
materials in here and ready for us to set within a matter 
of days. 

There are other air lines that are scheduled lines, but 
our experience has been that unless you are a regular 
customer or an old one, you wait until last for your ship¬ 
ment. When we have a pressing need for air shipment, 
this firm has even wired their Seattle agent to get our 
shippers lined up or find out what was delaying them. In 
other words, they have stretched themselves to render us 
a service here that can not be touched by any other airline, 
scheduled or otherwise. 

It is our sincere desire, Senator, that you give this letter 
your careful consideration and in reading it, picture the 
hundreds of other fellows like ourselves that are facing 
the loss of this service. Only the huge demand for their 
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service and pressure from we businessmen for faster and 
better service, is responsible perhaps for the plight they 
are in today. 

This is only one letter, but multiply it by a hundredfold 
and you will have a concise view of what we are facing up 
here in Alaska this winter if ATA is stopped completely. 

Hoping that you will do your utmost to assist this firm 
in surmounting their current difficulties, we are, 

Most respectfully yours, 

Anchorage Sheet Metal & Roofing Co., 
per F. W. Hand, Prop. 

Copy to President H. S. Truman, 

“ “ C. A. B., Washington, D. C. 


1068 Bjornstad & Clark, Inc. 

445 East Fourth Avenue 
P. 0. Box 1497 
Anchorage, Alaska 
September 28, 1951 

We would like to protest, as strongly as possible, the 
action of the Civil Aeronautics Board in regard to Air 
Transport Associates. 

In our business it is necessary for us to use air freight 
to a considerable extent. We furnish replacement parts 
for a great many of the large Contractors who are work¬ 
ing on Defense work. For this reason it is necessary to 
use Air Freight to, in many cases, keep their equipment 
working. We have used all of the Air Carriers serving 
Alaska and have found Air Transport Associates to be 
the most reliable of all the Companies concerned. 

Alaska’s need in Air Transportation is for more Com¬ 
panies, not less, and if the ruling of the Civil Aeronautics 
Board is carried out it will most definitely effect the econ¬ 
omy of the Territory, as well as work a definite hardship 
on a number of small Concerns such as ourselves. 
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We trust that you will give this your careful attention 
and do what is possible to correct this ruling that effects 
the lives of everyone living in Alaska. 

Yours very truly, 

Bjornstad & Clark, Inc., 
M. W. Clark. 


The Ad Art Studio 
316 G Street 
Anchorage, Alaska 
28 September, 1951 

We write concerning the current nonsense being carried 
on by the CAB regarding the Air Transport Associates 
operation between Anchorage and the States. 

To the best of our knowledge it has been of vital impor¬ 
tance to the Territory that we have services in air ship¬ 
ment beyond that offered by the commercial scheduled air¬ 
lines. The best service we have had in hauls from Seattle 
came from ATA; the least efficient from the large sched¬ 
uled companies. 

We respectfully request that your committee take action 
to prevent the CAB from making a move based only on 
paperwork and figures, and not related to the actual situa¬ 
tion here. It appears to us a constantly increasing policy 
in Washington to make decisions affecting Alaska that 
have very little base in fact as it exists here. 

Thank you for your attention to this letter of comment 
and request; we sincerely hope that your committee can 
rectify this injustice done to our fellow small-business. 

Yours very truly, 

The Ad Art Studio, 
Melvin R. Matteson, 

Partner. 
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1069 Pearl Laska 

General Merchandise 
McGrath, Alaska 
September 27, 1951 

Please assume the name John Doe and try shipping a 
few ton of any needed material to Alaska before you 
ground Air Transport Associates. 

As an operator and owner of a small store I lost one 
shipment of meat because Alaska Airlines was grounded 
without a warning to me as shipper. Now I have a ton 
of equipment at Boeing Field waiting to be shipped by 
Air Transport Associates. Please tell me how to get that 
shipment to Alaska. 

The small businesses here in Alaska have no security 
because of uncertain transportation. 

Please study the matter carefully before you put non- 
scheduled Airlines like Air Transport Associates out of 
business and force us to wait months for our freight then 
pay the high rates of the scheduled Airlines. 

Respectfully yours, 

Pearl Laska. 


Northwest Plumbing Supply Co. 
509 Boren Avenue, North 
Seattle 9 
August 10, 1951 

Mrs. Pearl Laska 
McGrath, Alaska 

Dear Mrs. Laska: 

Regarding your recent order, the Alaska Steamship Co. 
will not accept this material until sometime during 1952. 

Will you please advise other shipping instructions if 
desired. 

Very truly yours, 

Northwest Plumbing Supply Co., 

H. G. Tanner. 
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Contractors 

C. W. Mitchell 
Excavating Contractor 
P. 0. Box 2011 
Anchorage, Alaska 
September 27, 1951 

To a small contractor in Alaska good air-service is essen¬ 
tial. We feel that the recent C. A. B. ruling against the 
Air Transport Associates is unfair and will work a hard¬ 
ship upon anyone who has to rely upon air-service for 
repair parts and equipment. 

We do hope that you will do your best to see that this 
ruling is reversed. 

Yours truly, 

C. W. Mitchell. 


1070 J. S. Ramstad Construction Co., Inc. 

Box 1454 

Anchorage, Alaska 

September 26, 1951 

We wish to call to your immediate attention the Civil 
Aeronautics Board order to the Air Transport Associates 
“to cease all air transportation by October 21, 1951, and 
in the meantime comply with their formula of only two 
trips per week on flights to Alaska”. 

We need more air transportation to Alaska, not less. 

The Northwest Airlines are the only scheduled airline 
from Seattle to Anchorage and they have found it necessary 
to place an embargo on air freight and air express to 
Alaska two weeks ago when their Seattle Express terminal 
became overcrowded with a backlog of 43,000 pounds of air 
express and freight. 

We have been waiting for approximately 600 pounds of 
vitally needed equipment parts which according to the in¬ 
formation we have from the supplier was delivered to the 
Northwest Airlines on September 11th. These equipment 
parts are holding up the repair of a piece of excavating 
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equipment vitally needed on our utilities contract at Fort 
Richardson. This is just one of many, many similar in¬ 
stances we are faced with here. 

We have shipped air freight with Air Transport Asso¬ 
ciates and found their service very satisfactory. Also 
after the merchandise arrives here they deliver promptly 
while the Northwest Airlines delay delivery from 3 to 5 
days after merchandise arrives here. 

Your attention and earnest investigation of this C. A. B. 
order to put the Air Transport Associates out of business 
when their established service is so vitally needed, would 
be doing Alaska and Alaskans a real service. 

Yours very truly, 

J. S. Ramstad Construction Co., Inc., 
Bv: J. S. Ramstad. 

cc: President Harry S. Truman. 


Patti-MacDonald Construction Co. 
Anchorage, Alaska 
September 27, 1951 

AHQ #9007 

We enclose herewith confirmation of a wire we sent you 
this date. We are not attempting to fight the battle for any 
particular enterprise or company. However, we do have 
under contract in Alaska a large amount of work, much of 
which consists of housing that is vitally needed by the 
Armed Forces. 

A good many of the smaller items necessary for the com¬ 
pletion of our contracts are shipped up from Seattle by 
air freight. We make no particular mention to our vendors 
as to which air line they shall use but apparently the freight 
load is so great that it cannot now be handled by the car¬ 
riers operating into Alaska. You are aware of the embargo 
that one air line has placed on freight, and with the cur¬ 
tailment of other air lines that have been operating into 
Alaska, whether we ship on that line or not, our freight is 





being held up. As a rule, air freight is requested only on 
urgently needed items. Some of these items are urgently 
needed as replacements for those lost in transit or stolen 
or necessitated by breakdown of equipment, and these parts 
or material cannot be purchased in the Territory of Alaska. 

There are cases where our work is held up very seriously 
awaiting the arrival of air freight. We believe that the 
curtailment of Air Transport Associates will not improve 
the transportation situation in any way and will hinder 
completion of some projects. 

1071 We enclose a copy of a wire we have received this 
date from the Northwest Bolt and Nut Co. of Seattle, 
Washington, who are shipping us a quantity of screws and 
rawl plugs that are vitally needed on one of our contracts. 

Your aid in alleviating this situation is earnestly re¬ 
quested. 

Very truly yours, 


Patti-MacDonald Construction Co., 

G. E. Lefler, 

Project Manager. 


cc—President Truman. 


September 27, 1951 

We protest the Civil Aeronautics Board’s recent ruling 
on Air Transport Associates which, plus embargo on air 
freight by Northwest Airlines, is seriously curtailing air 
shipments to us that are vitally needed in housing projects 
and on central heating and power plant. Have air ship¬ 
ments containing priority procured material tied up now 
in Seattle. Urge some relief. Present air transportation 
facilities not now adequate. 

Patti-MacDonald Construction Co. 

G. E. Lefler. 
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September 26,1951 

Received at Ft. Richardson, Alaska D-16, 

35 Paid DL via WU, 

Seattle, Wash., Sept. 26, 1951, 2:58 p. m. 

Patti MacDonald Construction Co., attn. H. E. Gall, 

Fort Richardson, Alaska. 

Reur order 3335. Airlines have placed embargo on air 
freight until Friday or Monday but are accepting air ex¬ 
press shipments. Shall we ship air express now or air 
freight later. Shipment weighs 50 pounds. Advise. 

Yeakel. 


Lewis Construction Company 
Anchorage, Alaska 
September 28, 1951 

We wish to vigorously protest your committee’s action 
in revoking Air Transport Associates’ letter of registra¬ 
tion. We feel this will seriously handicap the entire con¬ 
struction industry in Alaska and we urge you to recon¬ 
sider your action. 

Very truly yours, 

Lewis Construction Company, 
Addison C. Smith, 

Construction Administrator. 

cc: President Truman 
Congressman Mitchell 
Governor Gruening 
Delegate Bartlet 
Civil Aeronautics Board 
Associated General Contractors 
Air Transport Associates 
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1072 Munter Construction Co., Inc 

General Contractors 
1428 Joseph Vance Building 
Field Office, Seattle 1, Wash. 

P. 0. Box 502, September 28, 1951 

Anchorage, Alaska. 

The undersigned, all employees of Munter Construction 
Co., Inc., wish to bring to your attention the hardships put 
upon us by the Civil Aeronautics Bureau’s ordering Air 
Transport Associates’ flights to Alaska halted. 

Our company has numerous Government defense jobs 
which are very important to the defense of the country. 
The lack of sufficient air transportation is very injurious to 
our completing these Government contracts. Our business 
of maintaining and operating numerous pieces of heavy 
equipment and machinery is dependent on air transporta¬ 
tion for parts for this equipment. 

Even with Air Transport Associates handling as much 
air cargo as they do, it is still difficult to get fast service on 
air freight. Apparently, the scheduled airlines are not 
capable of handling this vast quantity of material. 

In our estimation Air Transport Associates has per¬ 
formed an outstanding service in the Territory of Alaska 
by supplying fundamental goods required for a good living 
in the territory. 

We hereby appeal to you to do all you can in keeping Air 
Transport Associates on the wing, for the mutual benefit 
of the United States Government and private citizens of 
the Territory of Alaska. 

Yours very truly, 

M. P. Muntee, 

W. E. Rosmunn, 

J. P. Rundall, 

Lillian M. Hastetler, 
A. W. Rales, 

N. A. Craine. 

cc: Hon. Harry S. Truman, 

President of the United States, 

Washington, D. C. 
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A. B. C. Roofing & Siding, Inc. 
3123 Eastlake Avenue 
Seattle 2, Washington 
October 2, 1951 

We wish to protest the discontinuance of the license to the 
Air Transport Associates, Inc. (non-scheduled line) for 
their flights to Anchorage, Alaska. 

We are sub-contractors in the Territory of Alaska, prin¬ 
cipally in the vicinity of Anchorage and, therefore, have 
men and materials which have to be transported with a 
few hours * notice. 

The regular scheduled lines are unable to give service 
within a reasonable length of time because of their heavy 
back orders and we have used the Air Transport Associates 
very often. It is vitally important to the building schedule 
deadlines set by the Army Engineers that there be no 
hold-up on the moving of either men and/or materials. 

The scheduled lines have not the required equipment to 
give the service which is required in this area. It is 
detrimental to the welfare of everyone concerned if the 
Air Transport Associates are not allowed to continue. 

Respectfully, 

A. B. C. Roofing & Siding, Inc., 

G. B. Tollett, Sec.-Treas. 


1073 Individuals 

Oct. 1st, 1951 

Box 514 

Fairbanks, Alaska 

The C. A- B. has ordered the Alaska Transport Associ¬ 
ates to cease operations Oct. 21st. Why? 

It was not until I came to Alaska a few months ago that 
I realized the vital part the air transportation plays in the 
life of the Alaskan people. Their life blood so to speak, 
flows through the air lines. 

Each day one sees evidence of the need for more air 
transportation here. The merchants are unable to bring 



881 


in the necessary fresh food stuff, but worst of all, our de¬ 
fense projects are being delayed, sometimes for months. 
I am connected with the Peter Kewitt Construction Co., our 
project is the power plant at the Ladd Air Force base and 
is of vital importance to the defense plan. This project 
has been delayed for four months. Why? Lack of trans¬ 
portation. Mr. Senator, that’s the answer. 

Are we, the American people, to stand silent when our 
defense measures are so endangered by such a ridiculous 
order such as given to the Air Transport Associates ? Their 
only crime has been to give too frequent service to the 
people here in Alaska, a service that has been much -wanted 
and greatly needed. It is easy to see that air transportation 
should be Encouraged, not Discouraged by the C. A. B. 

If you value the lives of our American people, Mr. Sena¬ 
tor, you will take immediate steps to have this Cease op¬ 
erations order revoked. Help the Alaskan people to pro¬ 
tect themselves, and the lives of all the American people. 


Yours truly, 

Copy to President Truman. 


J. Torbet. 


Oct. 1st, 1951 
Box 1860 
Fairbanks, Alaska 

The C. A. B. has ordered the Air Transport Associates 
to cease operations Oct. 21st. The crime according to the 
C. A. B. has been too frequent service, a service that the 
Alaska people has need and wanted. 

Meanwhile the Alaska merchants are reporting shortages 
of fresh meat, eggs and other fresh food stuff. The air 
traffic is so heavy that the scheduled airlines, which have 
lost planes to the Korea airlift, are unable to keep up 
with the demand. 

When laws and regulations begin to work a hardship on 
the residents of an area it is time that the regulations be 
re-examined. Just what role is the C. A. B. playing in 
Alaska? Is the board trying to promote aviation and the 
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welfare of the territory? Or is the C. A. B. trying to drive 
airlines out of business, and create shortages of food which 
brings hardships to the residents here. 

This is a highly strategic defense area, but even today 
certain defense construction jobs are being curtailed be¬ 
cause of lack of transportation. Thus it is easy to see that 
air transportation should be encouraged, not discouraged, 
by the C. A. B. 

The C. A. B. apparently does not understand how* greatly 
Alaska leans on air freight service. The territory does 
not begin to purchase sufficient milk, eggs and other 
1074 fresh food products to take care of its own needs. 
We must have adequate air service . 

President Truman is the only one that has the power to 
revoke this order by the C. A. B. and I feel certain that 
when he knows the facts that he will do so. Please help 
us to help ourselves. 

Yours truly, 

Mrs. Rae Blevins, 
Rae Blevins. 


Oct. 1st, 1951 
Box 514 

Fairbanks, Alaska 

The C. A. B. has ordered the Alaska Transport Associ¬ 
ates to cease operations Oct. 21st. Why? 

It was not until I came to Alaska a few months ago that 
I realized the vital part the air transportation plays in the 
life of Alaskan residents. Their life blood so to speak, 
flows through the air lines. 

Each day one sees evidence of the need for more air trans¬ 
portation here. The merchants are unable to bring in the 
necessary fresh food stuff, but worst of all, our defense 
projects are being delayed, sometimes for months. I am 
connected with the Peter Kewitt Construction Co., our 
project is the power plant at the Ladd Air Force Base and 
is of vital importance to the defense plan. This project 
has been delayed for four months. Why? Lack of trans¬ 
portation, Mr. Senator, that’s the answer. 


883 


Are we, the American people, to stand silent when our 
defense measures are so endangered by such a ridiculous 
order such as given to the Air Transport Associates? 
Their only crime has been to give too frequent service to 
the people here in Alaska. This service has been greatly 
needed and wanted. It is easy to see that air transporta¬ 
tion should be encouraged, not discouraged by the C. A. B. 

If you value the lives of our American people, Mr. Sena¬ 
tor, you will take immediate steps to have this Cease Op¬ 
erations order revoked to help the Alaskan people protect 
themselves and the lives of all the American people. 


Yours truly, 

Copy to President Truman. 


Glenn McHakry. 


Sept. 29th, 1951 
Box 1860 
Fairbanks, Alaska 

The C. A. B. has ordered the Air Transport Associates 
to cease operations Oct. 21st. The crime according to the 
C. A. B. has been too frequent service, a service that the 
Alaska people has needed and wanted. 

Meanwhile Alaska merchants are reporting shortages of 
fresh meat, eggs, and other food stuffs. The air traffic is 
so heavy that scheduled airlines, which have lost planes 
to the Korea airlift, are unable to keep up with the demand. 

When laws and regulations begin to work a hardship on 
the residents in an area it is time that the regulations be 
re-examined. Just what role is the C. A. B. playing 
1075 in Alaska? Is the board trying to promote aviation 
and the welfare of the territory? Or is the C. A. B. 
trying to drive airlines out of business, and create short¬ 
ages of food which brings hardships to the residents here? 

This is a highly strategic defense area, but even today 
certain defense construction jobs are being curtailed be¬ 
cause of lack of transportation. Thus it is easy to see 
that air transportation should be encouraged, not discour¬ 
aged by the C. A. B. 
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The C. A. B. apparently does not understand how greatly 
Alaska leans on air freight service. The Territory does 
not begin to produce sufficient milk, eggs and other fresh 
food products to take care of its own needs. Ik e must have 
adequate air service. 

You, President Truman, are the only one that has the 
power to revoke this order by the C. A. B., and I feel certain 
when you know the true facts you will gladly do so. 

Yours truly, 

Mrs. G. W. Paschal, 

G. W. Paschal. 

Copy to President Harry Truman. 

Copy to A. T. A. 


Oct. 1st, 1951 
Box 514 

Fairbanks, Alaska 

The C. A. B. has ordered the Alaska Transport Associ¬ 
ates to cease operations Oct. 21st. Why? 

It was not until I came to Alaska a few months ago that 
I realized the vital part the air transportation plays in the 
life of the Alaska people. Their life blood so to speak, 
flows through the air lines. 

Each day one sees evidence of the need for more air 
transportation here. The merchants are unable to bring 
in the necessary fresh food stuff, but worst of all, our 
defense projects are being delayed, sometimes for months. 
I am connected with the Peter Kewitt Construction Co., our 
project is the power plant at the Ladd Air Force base and 
is of vital importance to the defense plan. This project has 
been delayed for four months. Whyf Lack of transporta¬ 
tion, Mr. Senator, that’s the answer. 

Are w r e, the American people, to stand silent when our 
defense measures are so endangered by such ridiculous 
orders such as given to the Air Transport Associates? 
Their only crime has been to give too frequent service to 
the people of Alaska. A service that has been greatly 
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needed and wanted. It is easy to see that air transporta¬ 
tion should be Encouraged, not Discouraged by the C. A. B. 

If you value the lives of our American people, Mr. Sena¬ 
tor, you will take immediate steps to have this Cease Op¬ 
erations order revoked. By doing so you can help the 
Alaskan people protect themselves and the lives of all the 
American people. 

Yours truly, 

A. E. Mallory. 

Copy to President Truman. 


1076 Mrs. Francis H. Burnham 

c/o General Delivery 
Fairbanks, Alaska 
Sept. 23, 1951 

The “Civil Aeronautics Board” ordered the “Air Trans¬ 
port Associates” to cease all air transportation Oct. 21, 
1951—and so one more small business in our land of not so 
free enterprise dies at the hands of big business—ATA’s 
crime was filling a tremendous demand for food and living 
necessities in this Northland preparing for 60° below zero. 
Our great increase in population brought about by the 
military demands of our country have exhausted all trans¬ 
portation to the breaking point. ATA brought us fresh 
eggs and fruits and vegetables to keep us fit to defend 
Alaska if need be. 

The pro’s and con’s of the argument are not of our doing. 
We need service. Cheap service and ATA filled that need. 
Why can’t we, as those in the nation’s front lines, have 
all we need. Alaska is dependent on air transportation. 
But even more than the need is the right to free enterprise. 

Kindly consider my opinion in your decisions. 

Very truly yours, 


Eleanor L. Burnham. 


886 


Anchorage, Alaska 
Oct. 1st, 1951 
Box 1959 

We are opposed to the action taken by C. A. B. cutting 
down the services of A. T. A. which makes it impossible 
for them to continue to operate. We feel they are doing a 
great service to the people of Alaska and we hope you will 
do all in your power to help bring back this valuable service 
to us. 

Sincerely, 

Mr. & Mrs. L. R. Mondt. 


937 E. 8th St. 
Anchorage, Alaska 
Sept. 30, 1951 

To Whom It Is concerned: 

Free enterprise in general and ATA in particular have 
brought plane tickets to Alaska down from -wav over $100 
to $60. 

This difference enabled me, a construction worker, to 
help build the much needed projects in this vital area for 
the last three construction seasons. 

So if you stop free enterprise then there is no need to 
work, no wholesome outlook, no future. 

Then please, let’s fight for every phase of our welfare 
if you are concerned with democracy. 

Dan J. Elston. 


1077 Anchorage, Alaska 

September 27, 1951 

As a citizen of Alaska, I am writing to ask your commit¬ 
tee to make full inquiry into the situation wdth reference to 
Air Transport Associates. 

First of all, let me say that I am a law clerk in a firm 
here in Anchorage, which has no connection with the air¬ 
line. I am not a government employee, I have no acquaint¬ 
ances, let alone friends who are employed by this organiza- 
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tion, but I have used their service in bringing packages 
from the States, at a time when Northwest Airline had an 
embargo on all such shipments as indeed they have at the 
present time. 

Since all our food, with some very minor exceptions, has 
to be shipped in, even a one or two day delay strips the 
shelves in the stores, and should we have a real emergency 
of a shooting war Alaskans would be pretty hungry unless 
we had plenty of air lift. 

At the rate our country is growing and the lack of trans¬ 
portation, we need a lot more of it—not, for Heaven *s sake, 
any less. Our daughter-in-law went to Bremerton, Wash¬ 
ington last May to visit her parents and had to wait two 
weeks after buying her ticket before she could board a 
Northwest plane. 

Because of our long winters and lack of sunshine, the 
daylight hours shrinking to four and one-half in Decem¬ 
ber, we most especially need all the protective foods we 
can get to keep our health in winter. There is no satis¬ 
factory way to ship most fresh fruits and vegetables by 
ship. The Coastwise line which operates into Anchorage 
in the summer cannot come in during the winter due to ice 
in Cook Inlet. 

We Alaskans love our country just as you, sir, love your 
state, which I know is a pretty good one because my mother 
came from Mobile, but sometimes we do wish that people 
in the States didn’t multiply our problems, which are large 
anyway, due to our isolation and climatic conditions. We 
feel that all industires should be encouraged here, not have 
obstacles thrown in their path. 

The progress that Alaska has made in the past ten years 
is largely due to the planes, bush pilots and all. Thanks 
to them, any place in the Territory, is only a few hours 
away. 

Since we live about two hours from Siberia, it just doesn’t 
make sense to us for the U. S. Government to spend billions 
on the military defense up here and then throw all sort of 
wrenches in the machinery of civilian development. We 
need more businesses and more people up here, not less 
or fewer. 
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We will certainly appreciate any consideration that your 
committee can extend to us in the matter of getting the 
Civil Aeronautics Board to give not only ATA but all the 
independent air operators up here a break, because those 
of us who have lived through shipping strikes know what 
it means not to have food and drugs, and because we also 
do not believe in penalizing anyone for giving service. 


Sincerely yours, 

Mrs. Gordon M. Lyon, 

Bldg. 17, Apt. 363, 

Richardson Vista, 

Anchorage, Alaska. 


Gara H. Lyon. 


1078 No date 

Since when has it been the purpose of government agen¬ 
cies to stifle competition and free enterprise? One expects 
that of Russia, but we always pride ourselves on the fact 
that the U. S. isn’t run that way—or is it? 

The action of the C. A. B. against Air Transport Aso. is 
an inexcusable crime, not only against the people of Alaska, 
but the citizens of the U. S. in general, for if we show that 
we are willing to tolerate such a blow at one of the very 
concepts of freedom, who knows what we might next be 
asked to accept? 

Sincerely, 

Barbara Strong, 
Bartlett, Alaska. 


c/o Resident Engineer 
APO 731, c/o Postmaster 
Seattle, Wash. 

October 4, 1951 

We in Alaska feel that the Air Transport Associates of 
Fairbanks, has been dealt with very unfairly. They have 
rendered this community a very needy service, and are not 
guilty of their supposed crime—of having a scheduled 
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flight. It is just that there is sueh a demand for transpor¬ 
tation up here in the Northland. 

The people in the States do not realize what a predica¬ 
ment this curtailment will place the people of Alaska in. 
Of course, everyone up here naturally blames this action 
on pressure from Big Business (i. e., Pan-Am.). Under 
the Constitution, small businesses too have a right to serve 
their public well, which ATA has done, and should be 
allowed to continue to do. 

We are hoping you w’ill do all you can to help us. 

Very truly yours, 

Elizabeth M. Bennett, 

Office of the Resident Engineer. 

cc: Harry S. Truman. 

ATA, Fairbanks. 


104 8th Avenue 
Anchorage, Alaska 
September 26, 1951 

When I read in the newspaper about the C. A. B. order¬ 
ing Air Transport Associates to cease all air operations by 
October 21, 1951, and to comply with other regulatory man¬ 
dates, etc., in the meantime, I was truly amazed, though 
not surprised. 

I am an accountant, never employed by Air Transport 
Associates or any other air line, and have never had any 
financial connection with an air line since my barnstorming 
days ended during the beginning of the depression in 1929- 
30, so therefore what I write is not inspired by any such 
affiliation upon my part. 

I am simply writing as an American citizen who served 
his country in the armed forces during World War I, as a 
16-year-old lad, and in a civilian capacity during World 
War II, asking you to please do all within your power to 
see that Air Transport Associates is permitted to continue 
serving the people of Alaska, for this air transport is one 
of our most vital necessities. 

I have been a resident of Alaska since 1946 and each 
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time my wife or daughter has made the trip between here 

and Seattle with A. T. A. I have saved the sum of 

1079 $25.00, enough to pay for a considerable amount of 

food and clothing hauled to Alaska for the local 

merchants by this same air line that has so often and so 

well served mv familv. 

•/ * 

Being a bookkeeper, my vocabulary is rather limited, but 
it does not require much “figuring” for any one in the 
Territory of Alaska to readily see what the result will be 
to our economy if this air line is put out of action. Please 
do all you can for the citizens of this Territory in this 
important crisis. 

Sincerely yours, 

C. F. O’Dell. 

cc: President Harry S. Truman. 


4218 West Massachusetts 
Seattle 6, Washington 
September 27, 1951 

As chairman of the Senate Small Business Committee, I 
am asking that you and your committee members help stop 
the dangerous trend in this country that is stifling all ambi¬ 
tion and spirit of pioneering. The trend I am generally 
referring to, is that trend where a government bureau 
ignore the recommendations of the representatives of the 
people and invoke laws of its own makings. 

I am specifically referring to the September 21, 1951 
order originating in the Civil Aeronautics Bureau direct¬ 
ing the Air Transport Associates of Seattle, Washington 
to stop its operation within 30 days. Although the CAB 
order has been in effect less than six days, the evidence of 
hardship is mounting daily. I am sure that you are aware 
what this particular air-carrier means to the West Coast 
and Alaska but I will repeat. It means garden fresh pro¬ 
duce for the servicemen and families of Alaska, fresh eggs, 
fresh meat, fresh milk, current newspapers and maga¬ 
zines; it means an opportunity for workers and service¬ 
men to visit their loved ones in the States at prices that 
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all can afford. Alaska should be recognized as our most 
important outpost—the people who man this outpost should 
not be denied the moral boosting commodities that we take 
so for granted in the States. The Air Transport Asso¬ 
ciates have been and will continue to deliver these goods 
to Alaska at fair prices and at no cost to the taxpayer only 
if the CAB ruling is rescinded. 

Yours truly, 

A. R. Persson. 


Mathew M. Adams 
General Delivery 
Anchorage, Alaska 
Sept. 27, 1951 

There is a very serious difference of opinion as how Air 
Transport Associates, Inc., an air carrier should operate 
its planes from the United States and Alaska. This dif¬ 
ference of opinion has become a serious issue between Air 
Transport Associates, Inc., and the Civil Aeronautics 
Board. Air Transport Associates, Inc., is a non-scheduled 
air carrier which carries passengers and/or cargo from 
the United States to points in Alaska. 

It has been stated the Civil Aeronautics Board has or¬ 
dered Air Transport Associates to cease all operations by 
October 21, 1951. 

All air carrier service from the United States to shipping 
points in Alaska are greatly in need. 

1080 My personal opinion Mr. Senator is that Air 
Transport Associates, Inc. be allowed to operate its 
planes between the United States and to shipping points 
in Alaska. As it is a very bad time to order any air car¬ 
rier out of business which serves Alaska. 

United States government records which cover Alaska 
territory show that there are more people living in the 
territory now than a few years ago. 

The United States government is spending hundreds of 
millions of dollars on defense bases in Alaska each year. 
Therefore this large Federal expansion of defenses in 
Alaska is drawing more and more people to the territory. 
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Which the increase of people needs and comfort calls for 
larger food supply. 

I am a civilian defense worker, have a permanent address 
at 805 Short Street, Roseburg, Oregon. As most of the 
civilian defense work is seasonal in Alaska, I travel by 
plane from Alaska to Seattle, Washington. Have been one 
of Air Transport Associates Inc. passengers each year dat¬ 
ing as far back as 1948. Their service record is excellent 
as a non-scheduled air carrier, of passengers and or cargo. 
Between the United States and shipping points in Alaska. 

I believe in small business having a fair chance to grow. 
I also believe in competitive enterprises. 

Therefore in times of national emergencies such as we 
have today, Alaska is dependent upon an air carrier service. 
Alaska needs all of its air carrier service. Mr. Senator, 
air transportation should be encouraged not discouraged 
between the United States and Alaska. As to Civil Aero¬ 
nautics Board rules, a non-scheduled air carrier is per¬ 
mitted only two trips per week on Alaskan flights and 
three trips per month on domestic flights. 

On account of increased demand by the fast growing 
population in Alaska and the swift and large amount of 
national defense building, I can’t see why the Civil Aero¬ 
nautics Board couldn’t ease up on strict rules on non-sched¬ 
uled air carriers. As far as I can get information on Air 
Transport Associates Inc. service to the people in Alaska, 
the general public has been well pleased with Air Transport 
Associates Inc. carrier service. 

Mr. Sparkman, please don’t let the Civil Aeronautics 
Board close out another non-scheduled air carrier in Alaska, 
as it has done in the past four years. Attached is a paper 
clipping giving the opinion of some business people in 
Alaska. 

Yours truly, 


Mathew M. Adams. 
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P. 0. Box 960 
Anchorage, Alaska 
September 28, 1951 

We wish to register a protest at this latest strike against 
the non-scheduled Airlines of Alaska, namely the Air 
Transport Associates. 

Residents of Alaska, dependent on transportation, are 
fully cognizant that the non-scheduled airlines have been 
responsible for a greater and faster supply line, thus im¬ 
proving living conditions and aiding development of 
Alaska. 

Today when the United States government is ostensibly 
concerned with freedom and justice in foreign countries, 
are these same rights to be repeatedly denied to its own 
people? 

Along with others, to our knowledge, we at this moment 
have merchandise ordered and paid for air freight long 
overdue. 

1081 Curtailment of ATA is a blow to the supply line 
and welfare of Alaska. 

Raye Page. 

William: B. Page. 

Elvey K. Day. 

C. R. Foss. 

Elizabeth S. Foss. 

L. W. Nolley. 

Ann G. Noey. 

Florence A. Binsley. 
Ruth G. Hudson. 

Copy to President Truman. 


Sept. 28—51 
Anchorage, Alaska 

Yes, indeed! “Air Transport”,—is most important to 
us Alaskans. 

We can not understand why A. T. A. is ordered out of 
business:—or do the big outfits want full control? 
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The A. T. A. has done a swell job of serving all Alaskans 
for a number of years. 

Yes, we do feel that “C. A. B.”, is not at all fair, or just 
about the matter —Do you?? 

We certainly hope you can look into this important prob¬ 
lem: for if anything is important:—this one is!! 

Very truly yours, 

Mb. & Mrs. Frank J. Kurimai. 


Star R 

Spenard, Alaska 
Sept. 26, 1951 

Please investigate the merits of our “Air Transport 
Associates” which is ordered to cease operations here bv 
C. A. B. 

Our needs for any kind of fast transportation here is 
so very urgent that only one living here and trying exist 
here can fully realize them. With a severe winter just 
ahead and a swollen population in large part living in make¬ 
shift or temp, quarters our air freight should be encour¬ 
aged in fact praised for its service. 

Thanking you in advance I am 

Yours respectfully, 

Melvin R. H. Haggstrom. 


1082 9/26/51 

I feel that C. A. B. order to air transport associates 
to cease operations on Oct. 21st, 1951 is detrimental to and 
against the best interests of all Alaskans. It should be 
modified or rescinded until such time as the territory has 
adequate air transport. 

George L. Turner, 

Station #1, Anchorage, Alaska. 

Copy to President Truman. 
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September 28, 1951 
Box 429 

Spenard, Alaska 

We were badly shocked to find that A. T. A.’s license 
had been revoked. Alaska badly needs more transporta¬ 
tion—not less. We had been able to buy fresh produce at 
a reasonable price since they had been operating. The 
scheduled airlines have had an embargo on freight and we 
wait weeks for shipments from Seattle. 

We hope the authorities will rescind this order.- 

Mb. & Mrs. A. E. Lowe. 

George R. Clark. 

R. M. Clark. 


Office District Engr. 

APO 942, c/o Postmaster 
Seattle, Washington 
Sept. 29, 1951 

Your assistance is needed in curtailing C. A. B.’s actions 
which are entirely too high-handed. 

Mrs. H. Conkling. 


Anchorage, Alaska 
c/o Alaska Railroad 
Sept. 26, 1951 

It seems a verv unfair decision that the C. A. B. made 
when they ordered Air Transport Associates to cease 
operation Oct. 21, 1951. 

We who live here have to depend on the non-scheduled 
airlines to bring fresh eggs and produce to the territory. 

Northwest Airlines placed an embargo on all freight 
moving to Anchorage some time ago. Alaska Airlines has 

ceased temporarily to make the run while having their 

planes overhauled. 

Air Transport Associates are supposed to bring 75% of 
all fresh fruits, vegetables and milk that is used in the 
Anchorage area into the territory. I wonder if this is a 
free country any more, is it unlawful to supply people with 
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what they need and want. Does the government want to 
put a stop to private enterprise. We in Alaska are not 
allowed to have any voice in the government, just because 
a few senators don’t want us to have statehood. I am in 
favor of statehood, and I am also in favor of people doing 
more for themselves, and asking the government for less 
aid. I work for the Alaska railroad, and I have no interest 
in the Air Transport Associates, except when I want some 
fruit or vegetables. When I go to the stores and 
1083 the counters are empty then I have an interest in 
any concern who tries to fill them up at a price that 
I can afford to pay. I have paid 53c per lb. for lettuce up 
here in the winter months. That is hard to do. 

Please see what can be done in fairness to the orphans 
of Alaska. We can’t do anything ourselves, we have no 
voice. It is up to Washington. 

I am from Oregon, but I have been up here a little over 
4 years. I never missed voting at an election since I was 
21 until I came to Alaska. Now I am deprived of my rights 
in all elections that count. 

Respectfully, 

Howard M. Guyton. 

Sept. 27—51 

Gen. Del. 

Mt. View, Alaska 

I feel it is an honor, and duty also, to write an appeal 
to you for support in helping to keep A. T. A. flying. There 
is no need to go into details for all A. T. A. stands for, for 
our flying needs. It should be well known A. T. A. has per¬ 
fect record, perfect service, prices right for everyone. 
Flights often. We are very satisfied customers of the 
A. T. A., and pray you will help keep them flying. A grow¬ 
ing business in any place is one to be proud of. That’s 
what we all live for to gain for one and all. 

Sincerely, 

Mrs. Violet Noreen. 

Thank you kindly, 

Mr. & Mrs. Fred Noreen. 
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Sept. 27, 1951 

To Whom It May Concern: 

How many communists are in the C. A. B.? Well maybe 
it isn’t fair to ask that—maybe there aren’t any; but, there 
can be no doubt that the C. A. B. is run by a bunch of Dic¬ 
tators. For proof: The people of the Anchorage area not 
only want, but they need all the air service they can get 
(if there is any doubt of it why not put it to a vote?). The 
C. A. B. must know this, and still they put their own inter¬ 
ests before those of the people—just as we are told the 
Communists do—Is it fair? to ask the least? 

I guess if the truth were known the members of the 
C. A. B. are receiving Royalties from the Scheduled Air¬ 
lines. 

Let’s clean house—Let’s throw out the crooked members 
of the C. A. B. If the C. A. B. gets away with this—I will 
realize that a lot of things I learned in school about our 
democracy are only ideals. If the C. A. B. gets away with 
this I can’t see how we are much better off than the people 
who are living in a dictatorship. If there is anything that 
“we, the people” can do, let us know so that we may rebel 
against the C. A. B. in the proper and most effective way. 

Fighting mad, 

George B. Gadberry, 
Box 461, 

Anchorage, Alaska. 

(a Tax payer). 


1084 AT A Pilot 

September 27, 1951 

I am a pilot for Air Transport Associates, the non-sched- 
uled airline the CAB has just relieved of their certificate 
of registration and given until October 21st to close their 
operation. 

I am the oldest pilot with the company and have been 
with them from the beginning of ATA’s operation. I 
helped pioneer the company from 2 or 3 flights a month 
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to the present 14 flights a week, and I feel that I have done 
one of the most important things of my life. I do not feel 
that I have been a failure, in fact to the contrary, however, 
I do feel that I have ended up now a victim of unfairness. 

In my years of flying, I have taught students and given 
pilots certificates to fly, have flown in the Army to aid in 
the protection of our Democracy and am now flying a com¬ 
mercial airline. 

At all times I have tried to promote aviation to its full¬ 
est in safety. I have never seen such a small unfair group 
of men discourage and eliminate aviation. 

Being appointed by the President of the U. S., they have 
the power to do so, and nobody seems to be able to stop 
them except the President himself. 

The President has asked us all to sacrifice, to stick to¬ 
gether in mass production, to utilize all available equip¬ 
ment and to go all out in this time of emergency in order 
that we might survive and eventually live in a world of 
peace. I ask, how can this ever be unless everybody co¬ 
operates, Including the CAB. 

I admit, as ATA, that we have violated the fantastic and 
unreasonable regulation of CAB, that no non-scheduled 
airline shall fly between two major points more than twice 
in any one week, but how is ATA going to go all out and 
help if they are only doing one eighth of what they are 
capable of doing. ATA, with their present equipment and 
personnel can make 16 flights a week from Seattle to 
Alaska. CAB says they can only make 2 because of regu¬ 
lations. 

Now I ask you, who should be called in violation, ATA 
or CAB under the present emergency code of ethics. The 
CAB was divided themselves in making the decision. 

ATA carries to Alaska, freight and perishables, con¬ 
struction workers, military personnel, civilians and every¬ 
thing considered necessary for the fast expanding Alaska. 

Alaska has been considered a very vital post to be for¬ 
tified so heavily that it would be impossible to be impreg¬ 
nated by our enemy. The U. S. is spending billions of 
dollars to make her such. ATA has been doing her part 
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with no outside aid in the form of government subsidies 
or pay. She has been expanding and helping more by only 
the return from commodities & passengers carried, with 
no expense to any Government appropriation. 

Now ATA is through as of October 21st because the CAB 
says she is in violation. 

Violation of what, I ask you, is it a violation to help 
when help is needed. 

Yours truly, 

Milton L. Donner. 

cc: President Truman. 


1085 McGrath, Alaska 

Sept. 29, 1951 

To Whom It May Concern: 

I feel it is my patriotic duty to object to the Civil Aero¬ 
nautics Board order issued to put Air Transport Associates 
out of business. Our forefathers fought for freedom of 
free enterprise along with our other freedoms, and now 
we find a Dictator Civil Aeronautics Board demanding and 
ordering a private unsubsidized airline out of business; 
an airline that has benefited so many of us in the interior 
Alaska. I hereby endorse any and all efforts to rid the 
United States of This One Dictator, the Civil Aeronautics 
Board (and hope the rest of the dictatorial boards follow). 

Mrs. Florence Winchell, 
Oscar Winchell. 


September 27, 1951 
Anchorage, Alaska 

As an American Citizen, I consider it my rightful duty 
to write you my opinion of the decision made against Air 
Transport Associates of this city. 

Disregarding the need and demand for their unblemished 
record of service and their need for progress to the 
“North”, it is in my opinion and many others that the 
move is unconstitutional and another story of where big 


900 


business has the upper hand in pulling the necessary- 
strings for squeezing the “Small Business Man” out of 
business. 

Sincerely, 

Andrew H. Peters. 

P. S. This matter warrants your ardent and most imme¬ 
diate attention. 


Cheechako Cafe 
441 Fourth Avenue 
Anchorage, Alaska 
October 1, 1951 

I am one of the oldest restaurant owners in the city of 
Anchorage, having been in the Territory since 1919. We 
are dependent upon air service for all of our fresh produce 
as well as other essential restaurant equipment which we 
have shipped by air because of the boat service. 

Most of my orders have been placed with the Anchorage 
Cold Storage Company who have their connections in 
Seattle for produce, and I receive from two to three orders 
per week. Most of this has been shipped by Non-Scheduled 
air carriers because the Certificated or Scheduled Carriers 
have not had the equipment to give this service to the 
people of Alaska. 

The Non-Scheduled’s also have a little cheaper freight 
rate which to a restaurant owner and operator means a 
great deal due to the small margins we work on. 

I have not received the last three orders placed in Seattle 
for produce due to the inability of the scheduled air car¬ 
riers to get my order on their planes, therefore I want to 
protest the Civil Aeronautics Board action against the Air 
Transport Association or any other non-scheduled air car¬ 
rier, and believe the present laws should be amended to 
permit aviation to develop more fully to keep abreast of 
the demands of Alaska. 

Very truly vours, 

John Cleoudis, Owner, 

Cheechako Cafe 
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1086 Anchorage, Alaska 

September 29, 1951 

Re: Request ATA flights to Anchorage 

It seems as sad state of affairs when big business can 
promote government regulation to eliminate competition. 
If this conditions continues it will only be a question of 
time before the neighborhood grocery store will be regu¬ 
lated out of business in favor of large grocery concerns. 

Respectfully yours, 

Lawrence W. Hawk, 

Peter Pan Grocery. 

copy sent to Harry S. Truman. 


September 28, 1951 

You read now in the paper 
The most peculiar caper 

Of the C. A. B. concerning A. T. A. 

And it seems that competition, 

An American tradition, 

Is a crime against society today. 

A. T. A. stood not by meekly— 

Instead of two flights weekly 

They flew the freight whenever freight was du< 

But fresh vegetables and fruit 
Are now considered Loot, 

So C. A. B. says, “A. T. A. you’re through!” 

C. A. B. cried loud and long 

That A. T. A. done wrong— 

The wrong of little guy against the Big. 

If something doesn’t give 

We’ll all find it hard to live, 

And C. A. B.—why, they don’t care a fig. 

Do they think life’s so delightful 

In this land of six-months nightfall? 

Do they think most of us hibernate like bears? 

If we’d all die of scurvy, 

Do you suppose that nervy 

C. A. B. would have regrets, or even care? 
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I’d like to run their cook-shack, 

They soon would see the set-back 

They’re handing us—and it’s a dirty trick. 

If on Boat Eggs They were living 
You can bet they’d sure be giving 

A. T. A. a contract, signed and sealed—but Quick. 

Mrs. Louise Juhnke, 
742 East L St., 
Anchorage, Alaska. 


I am an employee of Northern Consolidated Airlines, and 
I am very much ashamed that the President of this Airline 
even joined with the other airlines in denouncing ATA at 
the Airline Meeting. Subsidized Airlines even entering 
into the reaction of the order is not fair. I do hope the 
public reacts differently—for if they do not we are really 
headed for socialism. 

Mrs. Florence Winchell, 
McGrath, Alaska. 

September 29, 1951. 


1087 Fairbanks, Alaska 

October 5, 1951 

The Civil Aeronautics Board has ordered Air Transport 
Associates to cease all air transportation by October 21, 

1951, and we are writing to protest this ruling. 

It is our belief that the primary functions of the Civil 
Aeronautics Board, the real reasons for its existence, are 
the promotion of aviation facilities and the regulation of 
aviation in the interest of public safety. 

It is our understanding, however, that in the case of Air 
Transport Associates, there was no finding that the air- > 
craft concerned were not in a fit condition to fly. And 
ordering a company to cease operations certainly would 
not fall under the function of promoting aviation facilities. 

We see no reason for government agencies deciding who 
shall do business or how much business any one concern 
shall do, so long as the laws and regulations relating to 
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public health and safety are being complied with. Other¬ 
wise, government agencies are empowered to create mo¬ 
nopoly situations which will put absolute powder in the 
hands of one or more companies and leave the American 
public at the mercy of those same companies. Competition 
is the democratic way to regulate the number of concerns 
operating in a specific field, and we believe that the law 
of supply and demand should be allowed to operate freely 
without governmental interference. 

We feel that any airline or other concern meeting all 
safety requirements should be allowed to operate in Alaska 
or elsew’here, and anything which you can do to bring 
about this situation will be appreciated by the undersigned. 

Very truly yours, 

E. H. Paanann. 

Alta U. Whaley. 

Ruth V. Taylor. 

L. V. Higgins. 

M. Merick. 

Anita S. Tullus. 

Nick U. Madomro. 

William M. Ward. 

Wm. F. Fifield. 

Joseph F. Marotta. 

Elmer L. Hunger. 

Hilda N. Kjendalen. 

Betty M. Bennett. 

cc: Harry S. Truman, President. 

Air Transport Associates, Fairbanks. 


4920 N. Mason Ave. 
Chicago 30, Illinois 
4 October 1951 

As a free-lance magazine waiter, I am currently prepar¬ 
ing an article on the role being played by the irregular air¬ 
lines in the American transportation field. Because of the 
excellent work done by your Subcommittee on Irregular 



904 


Airlines last spring, I would like to refer to the various 
testimony and recommendations as part of my background 
material. 

Any assistance you might be able to offer would be 
greatly appreciated. Of particular interest to me would be 
your recommendations to the C. A. B. following the inves¬ 
tigations as well as a copy of the testimony of the various 
witnesses called before your committee. 

Sincerely yours, 

Norman Sklarewitz. 


1088 Petition 

March 16, 1951 

Mr. Delos Rentzel 
Chairman of the Board 
Civil Aeronautics Board 
Washington, D. C. 

Dear Sir: 

With reference to the March 20th Oral hearing to bring 
Revocation proceedings against Alaska’s leading non- 
scheduled air carrier, we, the undersigned, would like to 
ask one question: 

Are You Trying to Isolate the Territory????????????? 

If you limit Air Transport Associates to 8 flights a month, 
who is going to supply the territory with its needs? Who 
is going to transport the thousands of construction workers 
needed for defense work; the families of these workers, 
and of the G. I.’s, that come to Alaska to be with their 
husbands; the tourist trade which the territory is trying 
to build up; the entertainers that are needed for our relaxa¬ 
tion and enjoyment? Who is going to furnish the grocery 
stores with fresh fruits and vegetables; the meat markets 
with fresh meat; the department stores, clothing stores, 
etc. with needed supplies; the drug stores with necessary 
drugs and medicine to help maintain a healthy community; 
the restaurants with their groceries? 

It is a known fact that A. T. A. transports a large per- 
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centage of workers, tourists, families, and entertainers 
between the states and territory; that they bring more 
freight into the territory than all other carriers combined. 

It isn’t a question of A. T. A. relinquishing its passengers 
and freight to other carriers. It is a question of how the 
territory and its residents can survive without the services 
A. T. A. offers. Who has the equipment to take the load 
A. T. A. now carries? The answer is simple. No One. 

If the C. A. B. limits A. T. A. to 8 flights a month, they 
will cease Alaska operations all together. Are You Aware 
of the Tragedy This Would Cause the Territory?????? 

In view of the aforementioned facts, it is our desire 
that Air Transport Associates be given a Special Exemp¬ 
tion so they may continue to fly as many trips a month 
necessary to accommodate our Growing Territory. 

Thank you for your consideration in this matter. 


Robert M. English 

William G. Busby 

W. A. Clark, Jr. 

Jack Kilmer 

Mrs. Wm. T. Roth 

J. H. Burt 

A. W. Johnson 

Medelyn G. Earnest 

J. F. Swope 

Milton West 

0. G. Bittner 

Ralph Marshall 

Ben F. Lefton 

H. M. Baker 

Paul Conrad 

Ernie Roe 

Bob Burns 

C. F. Bunassone 

S. J. Paavid 

Virginia A. McAuley 

C. B. Switing 

W. S. Chapman 

S. C. Hanson 

Mike H. Kerns 

L. J. Smith 

John A. Grant 

Paul Shreve 

R. A. Nelson 

Maril Halzon 

John D. Wood 

Mac’s Foto Service 

Grant S. Kemp 

by Phyllis McCutcheon 

A1 Peretti 

Dale L. Holmes 

Bill Branigham 

R. E. Johnston 

Donald E. Bleiberg 

M. A. Paige 

James H. Kelly 

H. S. Dean 

Mitchell R. Weaver 

Gus B. Hollister 

Mrs. H. R. McCutcheon 

C. V. English 

H. R. McCutcheon 
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Albert Dunn 
C. M. Olmixel 
Jack Miller 
Paul Booker 
Emmett Ratteires 
Virginia Clark 
Roy McRoberts 
Curtis R. Thomas, Jr. 
Don L. MacNevills 

John H. Parker 
1089 Lloyd C. Hall 
Selby Littlejohn 
Ralph Geivens 
S. J. Armstrong, Box 72 
Paul C. DeRossett 
James H. Clemans 
Van Buren Martin 
C. Kaellv 
W. S. Wright, 

Box 805, Anchorage 
Vilma C. Carr, 

Box 366, Anchorage 
Phil D. Caulfield, 

Box 366, Anchorage 
Gus Griesham, Jr., 

Pilot Point 
Carl G. Thiele, Jr., 

Box 1914, Anchorage 
A. L. Baker 
Allen L. Martin 
L. R. Cain, 

Box 366, Anchorage 
Jean Ledman, 

Box 766, Anchorage 
E. G. Thomas 
A. W. Angesham 
Ruth Lacher 
Pam Skaggs 
Joe Dawson 
G. A. Glebe 


John K. Gudjorson 
Clifford Brown 
John F. Campbell 
Marg. Oelwein 
Philip Neihen, 

Box 1877, Anchorage 
Phil 0. Lee, 

Box 576, Anchorage 
Del Patent, M/Sgt, TJSAF, 
Elmendorf AFB, Alaska 
Milon Ravtmeier, 

Box 1676, Anchorage 
Jack Miller, 

Mumford Apt. 

Thomas Griffith, 

Box 597, Anchorage 
Bee Peterson 
Mrs. E. D. Horton 
Mr. E. D. Horton 
J. M. Rodraza 
Wm. Dunsmore 
Wm. K. Brickley, 

Box 199, Anchorage 
P. M. Shea, 

Box 306, Anchorage 
Jack Jacobs, Jr. 

Carl J. Rains 
Doris Urban 
George J. Domas, 

419 F St. 

Vernon E. Haik, 

Spring Creek Lodge 
Margaret O. Swanson, 
Chugiak, Alaska 
Paul G. Swanson, 

Chugiak, Alaska 
Loie Stewart, 

Mile 22M>, 

Palmer Highway 
Terry McGhee 
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A. J. Hinton 
Raymond Reaudeau 
Elise G. Hunter 
A1 Hoffman, Merchant 
Geraldine Brown 
R. C. McKelvev 
L. W. Johnson 
SFC. Sam Bowman 
Albert C. Small 

E. L. Steed 
Joseph B. Morris, 

Capt. of Police 
S/Sgt. Sidnev K. Brannon 
William X. Roth 
Silveius Ferreira 
Jack R. Cole 
Phillip Raykowic 
Lilley J. Helmberg 
Ben R. Raykowic 
W. S. Appel 
L. M. Green 
C. H. Clarke, 

Lido Hotel 
Charles A. Edwards, 
311-4th Ave. 

Robert D. Horrell 
Donald W. Payne 
Morris R. White 
Earl J. Chartier 
George J. Tillev 
Frank J. Feltner 
Ray F. Ness 
David H. Gauthier 
C. W. Nelson 
James W. Telley 
Tony Rayhoe 
Fred Hand, Jr. 

Bud Knoff 

Mrs. Grace Foxworth 
Tom Loman 


Seeley Drug, Kelly Boy 

Hoyt Motors Co., 

E. Just, Parts Mgr. 

Fatsus, J. W., Box 1175, 

Snow White Laundrv 

•* 

Robert R. Galem, 

1336 East I 
Maurice E. Gearhart, 

322 L 

Mary H. Gearhart, 

322 L 

Willis H. Morris, 

1411 E. I St. 

Robert H. Stewart, 

Mile 22%, 

Palmer Highway 
H. L. Harkeiz 
Shirley Howell 
Ellery Philip Hale 
C. H. Perrine 
W. P. Olson 
Ray Leonard 
Roy N. Parker 

F. J. Carl 
Elmer Beasley 
Wilma Carr 
Roland Baker 
Donald C. Haves 

G. H. Van Burkirk 
Clyde Bolven 
Gladys B. Hackney 
Wesley I. Giles 

L. I. Hickey 
George Hickey 
Ellis C. Yates 
Lloyd George Hickey 
J. D. Brandt 
Clifton H. Brook 
Bill Joinetti, 

323 4th Ave. 


908 


Clifton A. Nolen 
R. R. Coffin, Jr. 

J. A. Speck 
R. A. Merriam 
Harold G. Bitner 
Leon D. Ucbon 
Patrick Strain 
Margo Strain 
G. R. Olsgi 
Michael Davie 
John Waldrop 
Lee Waldrop 
Ralph W. Parrish 
B. B. Wilson 
Guv R. Wolfe 
J. B. Padilla 
Mrs. J. B. Padilla 
Mrs. Charles T. Simon 


Paul H. Heusser, 

Box 45, Mt. View 
Lee’s Leather Shop, 

L. C. Nevius, Owner, 
Spenard 

Willard M. Knoppe, 

801 E. 8 St., Anchorage 
Mrs. Willard M. Knoppe, 
801 E. 8, Anchorage 
Stinyel Excavation, 

411 E. 11th 
Vivian W. Morris, 

1411 E. I St. 

John J. Teoghe, 

Spring Creek Ridge 
Mark W. Peterson 
Jack H. Hardin 


1090 Petition 

Keep A. T. A. Flying 

I wholeheartedly endorse your efforts to straighten out 
the C. A. B. via the Congress and the President, so that 
Alaska may have adequate air lift and that the order 
killing A. T. A. be rescinded. 

(All addresses are Anchorage unless otherwise noted) 

Mrs. Dorothy Mussard, 1331 E. 12th Ave. 

Grayce Hawk, 1100 East K 
Edgar K. Mayurss, 1218 E. 10th St. 

Lucile B. Purde, 1213 E. 13th St. 

Mrs. Margaret Maurer, 1340 E. 8th St. 

Mrs. T. J. Flanagan, 1211 East K St. 

Mike Robinson, 401 Tarwater, Mountain View 
Ray Coffin, 235 East 8th 
B. L. Carroll, 1106 E. L St. 

Mable Leroy, E. 11th 
Vivian Newton, E. 11th 1103 
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Verill M. Teague, 10th & East I 
Mary Contrauck, 1409 E. K Place 
Bill "Kruger, 12th East I 
Jean Province, 1129 1 / 4 E. 11 
Mrs. C. E. Crosby, 1111 E. K Place 
Flora Lee McCray, 904 East I 
Ruth G. McCray, 904 E. I 
Frank M. Smith, 907 E. K 
Elinore M. Fretzs, 1001 E. L 
Frances Crawlev, 1106 E. K St. 

Ellen Taylor, 1221 East K St. 

Frances Sajdak, 10th & E. K Place 
Opal Pointer, East D Place 1101 
Delmar Haring, 226^ East 6th 
Fred Schmid, Morrison Hotel 
Elenor Stones, 1321 East K 
Mrs. Louis Frank, 916 East K Place 
Mrs. L. G. Fuches, 1112 East K Place 
Mrs. William Martin, 934 East K Street 
Clara E. Seater, 935 East K St. 

Rosalie Lynch, 935 E. K Place 
Frank Heller, 935 East K Place 
Henry Trusty, 935 E. K Place 
Jesse Hill, Rodes Park 
Matt Olocki, 937 8th 
Marie Cole, 1233 E. K St. 

William Payne, 1441 E. Eleventh 
Isabelle Payne, 1441 E. Eleventh 
Jane Deming, 1541 E. K St. 

Leland Jones, 1531 E. 9th Ave. 

Mrs. R. F. Heinzman, 935 E. K, Duplex #2 
Mrs. A. J. Blackwood, 935 E. K, Duplex #1 
Mrs. R. E. Kaplin, 1202 East K 
Mrs. Lloyd E. Montague, 1096 East L St. 
Henry C. Gardner, 1244 East 10th 
Perry Caudill, 1111 East K 
Mrs. Helen Baker, 1020 East K Place 
Dick Bohlken, Wieler Ave., Spenard 
C. B. Scott, 1109 E. 11th St. 

Jean Williams, 1242 E. 9th 



910 


Dee McCullough, 1038 East 10th 

"Warren Hopson 

J. W. Brown, 830 E. “H” St. 

Mildred Mooves, 1119 East “I” Place 
Otis King, 1004 East L St. 

Madeline Hickel, 1245 E. K St. 

1091 Jean Knodel, 1315 E. 11th St. 

P. Cascani, 1710 E. 17th St. 

Amy Kuehn, llOS 1 /-* East K St. 

W. B. Stavlard, 1103 East K St. 

Jan Womack, 1405 East K St. 

Mrs. LaVanne Powell, 12th and East I Place 
Billv M. Powell, 12th and East I Place 
Donald V. Nettleton, Sec. 14, T12N, R. 3 W. 
Ruby Simmons, 12th & East I 
Norma M. Archer, 1315 East 10th 
Mrs. G. T. Walker, 1105 East K St. 

Harry Rothrode, Jr., 1111 E. 12th St. 

Glenn L. Baker, 1427 East K St. 

Violet R. Newton, 101 East Jj Place 
Mrs. Chris Christefferson, 1220 E. 11th 
Mr. & Mrs. James W. Johnson, 1307 E. K St. 
Mr. & Mrs. C. H. Platt, 1221 E. 11th 
Mr. & Mrs. W. B. Beggs, 918 E. K Place 
Mr. & Mrs. D. R. Lyon, 1210 E. 11th 
Anton Sikora, 1228 E. 10th 
Mrs. J. R. Ramey, 1111 E. K Place 
J. R. Ramey, 1111 E. K Place 
Mrs. James F. Setter, 1010 E. I Place 
Leonard Kummerson, 830 E. K Place 
« Theron A. Smith, Airport Heights 

Audrey E. Springer, 1410 East “L” St. 
Everett Albright, 1100 East L St. 

Glenn W. Kintz, 910 East K Place 
John Waldrop, Box 1011 
H. W. Hubbard, 111 East K Place 
David D. Stallings, 1203 E. 10th 
Vernon D. Horton, 11th and E. L 
Mrs. Jack T. King, 1401 East 10th Ave. 

A. A. Welsh 
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Jane C. Book 
Percy R. Cline 

Mr. and Mrs. E. D. Looper, 812 E. K Place 
Mr. & Mrs. M. C. Allen, 1019 E. K St. 

Mr. & Mrs. R. F. Young, 1103 East I St. 

Mr. & Mrs. Robt. T. Dale, 1010 E. K Place 
Anne Browning, 12th E. I Place, Apt. 1 
Sylvia Tuches, 11th E Street, Apt. 2 
Helen Fisher, 1233 E. 10th, Apt. 1 
Orville Pitcher, 10 & E. K Place 
Mrs. John Giacchina, 931 E. Kay 
Ronald Combs, 501 Cook Gout Hill 
Mrs. D. B. Burtram, S12 E. K Place 
Jeweldrean Canon, 917 E. K St. 

Geo. U. Canon, 917 E. K St. 

Quinton R. Smith, 1135 E. K St. 

Mrs. Wm. H. DeHart, 1115 E. K Place 
Barbara Rehnberg, 1211 E. I St. 

John F. Harris, 1144 East G St. 

Dolly Walker, 1115 East K St. 

Tommy Walker, 1105 East K. St. 

June White, 918 East K St. 

Maria Caudill, 1111 East K 
Thomas Bukes, 1020 E. K Place 
Ethel B. Watson, 1104 East K St. 

Fern Warklas, 1326 East 11th 
James W. Stotler, 1116 East K 
Jessie S. Williams, 130814 East K 
Hazel M. Brown, 1035 E. 13th 
Margaret Anderson, 1341 E. 10th St. 
Herbert D. Mitchell, 1301 E. 11th, Box 1483 
Estelle F. Mitchell, 1301 E. 11th 
Violet Gardner, 1244 E. 10th 
J. C. Iverson, 9th & East K Place 
Mrs. L. P. Brown, 12th East I Place 

Mrs. B. E. Cowgill, 1427 E. I Place 
1092 Mrs. Paul Nichols, 924 East K. Place 
Ralph E. Jones, 919 East 6th Ave. 

C. Simmerman, 606 D St. 

Charles O. Scott, 745 13th 
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Peyser Cartwright, 135 Chris Rd. 

John R. Howard, 1404 East 11th 
Mrs. C. B. Scott, 1409 E. 11th 
Fred C. Smith, 1312 E. 11th 
Mr. & Mrs. B. J. Sullivan, 803 E. K St. 

Ray Harris 

James Street, 1111 East K Place 
George E. Heyl, 1014 East H Place 
Carlton G. Lane, 1317 East I Place 
J. E. McClair, 1409 E. 11th 
Alice Giraud, 1409 E. 11th 
Dalton P. Mooves, 1119 E. I Place 
W. Jones, 626 East G St. 

Bob Perry, 12th East I, Apt. 10 
H. W. Davis, 1418 East K St. 

Omer J. LaBarge, 920 East K Place 
Mitchell Moss, 1017 E. 9th 
Steve F. Coleman, 940 East K 

G. A. Straight, 628 East G 
Christini Taylor, 628 East G 

S. D. Armstrong, 628 East G 

H. T. Scarborough, 1337—13th St. 

Ralph C. Evans, 931 East I St. 

Lola Keins, 1106 East L St. 

Thomas E. Coppick, 1144 East L St. 

Helen H. Coppick, 1144 East L St. 

Vernon Hickel, 1245 East K St. 

T. W. Martin, 1211 East 11th 

Mr. & Mrs. Henry W. Kelly, 1119 East 10th Ave. 
B. J. Sullivan, 803 East K St. 

Louise Juhnke, 742 East L St. 
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1093 Shippers 

The following are letters from firms who shipped with 
Air Transport Associates. They were written to the Board 
on the occasion of the Board’s oral hearing on ATA’s en¬ 
forcement case. 

Continental Consumers Co-Op Association 
4123 Airport Way, Seattle 8, Wash. 

March 22, 1951 

Chairman Delos Rentzel 
Civil Aeronautics Board 
Washington 25, D. C. 

Dear Sir : 

This company and the accounts we serve in Alaska view 
with extreme concern the Board’s threatened action of re¬ 
ducing and/or restricting Air Transport Associates, Inc. 
from their present frequency of trips between Seattle, An¬ 
chorage and Fairbanks to only two trips per week. 

Your Board is well acquainted with the season demands 
of Alaska air transportation during the spring, summer and 
fall months of the year, and at this time should vour action 
cause any reduction of trips on the part of ATA into the 
Territory of Alaska, it would create a great hardship on 
those dependent upon dependable air freight to Alaska. At 
the present time, air freight bookings with the scheduled 
airlines are unusually heavy indicating a heavy year for the 
Territory. Any more traffic demands on their part would 
bog them down hopelessly. Furthermore, our past rela¬ 
tionship with at least one scheduled air carrier operating 
into Anchorage has not proved to be too dependable where 
fresh perishables are involved. 

Our companies, during the peaks of the year, will move 
as high as 100,000 pounds per month in air freight to all 
parts of Alaska. Since the Territory is geared to the fast 
movement of perishables such as fruit and produce, milk, 
meats, eggs, etc., it is inconceivable that a Board serving 
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the interests of the taxpayers and their needs would act 
in any way to jeopardize the livelihood of a Territory so 
far removed from its source of supply. Reducing ATA 
to only two trips per week would place at the doors of the 
scheduled carriers presently serving Alaska at least an 
additional three hundred thousand pounds of freight per 
month which they could not conceivably handle. 

Last month, ATA carried 200,000 pounds to Alaska and 
the spring rush in air freight demands has not yet begun. 
In the interest of the many accounts we serve in Alaska 
and respectfully requesting my rights as a taxpayer and 
a business man whose livelihood would be severely jeop¬ 
ardized by your proposed action, I ask that this communi¬ 
cation be brought to the complete attention of the Board 
and be presented publicly at your hearing scheduled shortly 
to determine whether or not vour Board should or should 
not strangle free enterprise operating successfully with¬ 
out the aid of Government subsidy, and at present, doing 
a very commendable service for the people of Alaska. 

We have seen many lines operating on a non-scheduled 
basis carrying air freight and passengers into Alaska 
stopped by action of the Board for one reason or another. 
This is the last airline left in the non-scheduled field who 
can take care of the overflow of freight and passengers to 
Alaska during the rush months. Certainly the scheduled 
airlines cannot handle it as evidenced by my past expe¬ 
rience with their operations. To slow down, stop or in any 
way impede the ability of ATA in their efforts to provide 
low cost dependable air transportation to Alaska would be 
catastrophic beyond all conception. To slow down, impede 
or stop ATA into Anchorage and Fairbanks would show 
us that the Board is not acting in the best interests of the 
people it is intended to serve. 

1094 ATA has to our knowledge operated safely, eco¬ 
nomically and has served us well in our many needs. 
Furthermore, they have gained and maintained the whole¬ 
hearted respect of the Territory. We and the accounts 
we serve earnestly solicit your action toward ATA to be 
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one favorable to the people of Alaska rather than toward 
laws which can be adjusted to meet the needs of the Terri¬ 
tory rather than to wreak dire hardships that would be 
created by their enforcement. 

Sincerely yours, 

Continental Consumers Co-Op Assn. 

C. R. Goodman, President. 


M. L. Davies Company 
Shippers—Distributors 
Fruits and Vegetables 
Seattle 1, Washington 

19 March 1951 

Civil Aeronautics Board 
Washington, D. C. 

Gentlemen: 

We sincerely urge Air Transport Associates, Inc. be 
allowed to operate an unlimited number of flights between 
Seattle and Anchorage, Alaska because of the superior 
service they have been offering and because at the present 
time surface vessels and other existing airplane facilities 
are inadequate to properly carry our shipments of fresh 
produce. 

Air Transport Associates, Inc. have carried the bulk of 
our Air Shipments over the past two years and have aver¬ 
aged a total of 25,000 pounds of freight monthly from our 
company. 

Any curtailment of the number of flights Air Transport 
Associates, Inc. are allowed to make would work an extreme 
hardship on the population of Alaska and seriously hamper 
our mutual economies. 

We therefore urge once again that you give every pos¬ 
sible consideration so that Air Transport Associates, Inc. 
will be allowed to continue this good service with an un- 
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limited number of flights allowed between Seattle and An¬ 
chorage governed only by the normal demands of business 
and safety regulations. 

Very truly yours, 

M. L. Davies Company. 

K. F. Grimes, Vice President . 


1095 Northern Commercial Company 

Alaska’s Pioneer Merchants 
Executive Offices, Coleman Bldg. 

Seattle 4, Washington 

March 21, 1951 

Mr. Delos Rentzel, Chairman, 

Civil Aeronautics Board, 

Washington, D. C. 

Dear Sir: 

To follow up our telegram of March 19th, relative to non- 
scheduled air transportation service being presently fur¬ 
nished by Air Transport Associates between Seattle and 
Alaska, we desire to furnish you with the following infor¬ 
mation. 

Air Transport Associates have been hauling air freight 
for this Company from Seattle to Anchorage, Alaska, off 
and on for a period of two years. In the year 1949 Air 
Transport Associates delivered a total of 98,939 pounds 
to Alaska for this Company. In 1950 they delivered 96,698 
pounds. Approximately ninety per cent of this cargo was 
delivered to our Branch at Anchorage, Alaska. 

In 1949 Alaska Airlines delivered a total of 224,477 
pounds. In 1950 Alaska Airlines delivered no freight for 
this Company in Alaska. In 1949 Northwest Airlines de¬ 
livered 74,711 pounds of air freight and in 1950 211,087 
pounds. 

Since the first of 1951 our air freight tonnage to Alaska 
and particularly to Fairbanks and Anchorage, Alaska, has 


917 


increased considerably. Since January 1st, 1951, Air 
Transport Associates are lifting at least eighty per cent 
of our air freight to Anchorage. 

Yours very truly, 

Northern Commercial Company, 

Volney Richmond, Jr., Vice President. 

c.c. Air Transport Associates. 

c.c. Senate Small Business Committee 


Odom Company 
300 Colman Bldg. 

Seattle 4, Washington 

March 21, 1951 

Chairman Delos Rentzel 
Civil Aeronautics Board 

Washington 25, D. C. 

We understand that the Civil Aeronautics Board has in¬ 
structed the Air Transport Associates to show cause why 
their letter of registration should not be revoked. 

As we understand it, at the present time Air Transport 
Associates, Inc. is averaging eight trips a week to Alaska 
with frequency determined by the needs of the Alaskan 
communities for passenger and freight service. As we ship 
a good percentage of our airborne merchandise with the 
Air Transport Associates, Inc. and have had difficulty on 
occasions to get space with the other air lines, we sincerely 
feel that there is a need for the service offered by Air 
Transport Associates, Inc., a curtailment or discontinuance 
of w T hich wrould cause hardship to the people in Alaska. 

We urgently request that you show’ favorable considera¬ 
tion to the continuance of the service offered by Air Trans¬ 
port Associates in Alaska. Best regards. 

Odom Company 
Ray L. Faubert. 
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1096 Perry Bros. 

Wholesale Provisions 
500 Terry Avenue North 
Seattle 9, Washington 

March 21, 1951 

Civil Aeronautics Board 
Delos Rentzel, Chairman 
Washington, D. C. 

Dear Sir: 

It is our understanding from word received today that 
your board is contemplating cutting down the number of 
flights of Air Transport Associates between Seattle and 
Alaska points. 

We think this is a very serious mistake as at the present 
time a major share of our air shipments to Alaska go via 
this route and the other planes being allowed to fly by other 
companies have not near the capacity to handle perishable 
shipments necessary both to Anchorage and Fairbanks, 
Alaska. 

We sincerely request that you give this matter your con¬ 
sideration and give the business man of this community 
and of Alaska an opportunity to show you that the trim¬ 
ming off of their service will work a hardship not only on 
Seattle business firms but also Alaska customers. 

Again I wish to state that I feel the matter definitely 
should have your most thorough consideration. 

Very sincerely, 

Perry Bros., 

John H. Perry. 
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Seattle Packing Co. 

Meat Packers and Provisions 
2203 Airport Way 
Seattle 14, Wash. 

March 21, 1951 

Mr. Delos Rentzel 
Chairman, C. A. B. Board 
Washington, D. C. 

Dear Mr. Rentzel: 

The ATA Airlines have informed us that your board 
have under consideration the revoking of their letter of 
registration to the extent of restricting them to two flights 
per week instead of the present seven or eight flights. 

Our telegram of protest sent to you on March 20 was 
based on this information, which if correct and they are 
restricted, will severely handicap our shipments of fresh 
airborne meat into Alaska, namely the Anchorage and Fair¬ 
banks areas as ATA are carrying approximately 60% of 
our air shipments. 

The simple facts are, that at this time of year, when the 
volume is at the lowest point, we are being limited severely 
on space, using the facilities of all the air carriers in this 
area. 

We are just now entering that period of the year when 
the normal flow of freight into Alaska doubles plus the 
works program planned there this summer, which will take 
many thousands of workmen to Alaska and place an addi¬ 
tional strain on the overcrowded capacities of all the car¬ 
riers of perishable foods including the steamships. 

We ask vou to consider these facts in reaching vour de- 
cision on any curtailment of our present shipping facilities. 

Verv trulv vours, 

Seattle Packing Company, 

Harry Thompson, 
Secretary , Treasurer. 
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1097 Turner and Pease Co., Inc. 

S15 Weston Avenue 
Seattle 8, Washington 

Meadow Brook 
Butter, Eggs, Cheese and 
Durkee Famous Foods 
Margarine and Mayonnaise 

March 21, 1951 

Hon. Delos Rentzel 

Chairman of Civil Aeronautics Board 
Washington, D. C. 

Dear Sir: 

We wish to inform you that we are doing 90% of our air¬ 
borne shipments in Anchorage via Air Transport Associ¬ 
ates, which seems to be preferred by all the retail stores 
in the Anchorage territory. 

We hope you will do nothing to curtail their service in 
the number of planes they are operating. They are the 
only firm operating on a schedule whereby we do not have 
to charge the customer auto freight out of town in order 
to make small shipments. 

We also realize the necessity of having two air freight 
lines operating on regular schedule to Anchorage. It is 
never satisfactory when transportation in this volume gets 
into a monopoly. 

We hope for your cooperation in this matter in the 
future. 

Very truly yours, 

Turner & Pease Co. Inc., 

By John Turner, 

Vice Pres. 
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Universal Food Service, Inc. 

Feeding and Housing Contractors 
Management-Layout-Advisory Counsel 
P. 0. Box 511, Seattle 11, Wash. 

March 23, 1951 

Mr. Delos Rentzel 
Chairman of the Board 
Civil Aeronautics Board 
Washington, D. C. 

Dear Sir : 

We sincerely urge that Air Transport Associates be 
allowed to continue to operate an unlimited number of 
flights into Anchorage, Alaska. With the present volume 
of freight now going to Alaska and from past experience 
it is honestly felt and curtailment of present aircraft op¬ 
erations would seriously hamper the flow of perishable 
merchandise into the Territory. In the past year of opera¬ 
tion over 90% of the fresh produce and critically needed 
maintenance material of this organization has moved by 
Air Transport Associates. 

In view of the above it is again urged that the present 
air lift into Alaska be allowed to continue without serious 
curtailment. 

Sincerely, 

Universal Food Service, Inc., 

C. L. Graves, 
General Manager. 
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109S Alaska. United States Trading Co. 

Alus Trading 

Anchorage Office, 

Manager—W. A. Clark, Jr., 
Box 1715, Anchorage 

March 6, 1951 

Mr. Delos Rentzel 
Chairman of C. A. B 
Washington, D. C. 

Gentlemen: 

We have today learned of difficulties of Air Transport 
Associates with respect to future operation between Seattle 
and Alaska. 

It is our firm belief that if you stop their operation to 
Alaska in the capacity that they are at present operating, 
Alaska will lose a valuable asset. 

My business will suffer as well as all air shippers in 
Anchorage, Fairbanks and Palmer. 

My friends and I cannot understand why the C. A. B. 
does not take cognizance of the fact that there is a definite 
demand for their services. 

At the time I am writing, I have checked and found that 
there is a backlog of freight for Alaska in Northwest’s 
Seattle Hangar which they are not able to handle. Passen¬ 
ger traffic is the same. Northwest is our only hope of air 
shipment other than Air Transport Associates. It has 
been long known in Anchorage that Northwest is doing a 
fine job but cannot handle the bulk air freight and passen¬ 
gers. As long as there is the demand, it takes only com¬ 
mon sense to understand that a company who has been 
operating as ATA has in the past few years and with 
the good reputation throughout this district for courtesy, 
service and economy, that the future for this company 
should be guaranteed in this country of Free Enterprise. 

It is ironical that in a time of emergency, when the de¬ 
mand of the scheduled carriers is so great that they can¬ 
not take care of their obligations to the tax payers of the 
territory in which they operate, that the non-scheduled air 
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carrier who is giving the balance of the service needed 
be condemned for doing so through an antiquated law. 

There are, or can be, exceptions to all laws. 

I, a citizen, tax payer and wholesaler, request that the 
C. A. B. reconsider and allow ATA to continue giving 
this section the fine service they are now giving. 

Yours truly, 

Alus Trading Co., 

/s/ W. A. Clark, Jr. 


From: Chugach Current, Anchorage, Alaska, Yol. 1, No. 

5, October 1951, Publication of Chugach Electric Asso¬ 
ciation, Inc., Anchorage, Alaska. 

“In Behalf of ATA 

Just a few days before ATA was told to shut down, ATA 
told our co-op that they would give our material top 
priority in flights from Seattle—top priority after vege¬ 
tables and perishable goods. They offered to do this in a 
sincere effort to help alleviate the local power situation 
before the winter sets in. 

Alaskans need ATA in the Territory—not out of it. 
Help ATA get re-established in the Territory. Send a 
telegram or air mail letter to Senator John Sparkman, 
Senate Small Business Committee, "Washington, D. C., and 
tell him why ATA services are important. Alaska needs 
more transportation, not less. 
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1099 Telegrams 

Businessmen 

Seward, Alaska 
Oct. 2, 1951 

We protest the despotic action of the Civil Aeronautics 
Board in serving a cease operations order on Air Trans¬ 
port Association. We believe the Alaskan Board of the 
CAB acts in direct defiance of the will of the people and 
the wishes of Congress. ATA deserves to fly. 

Gentry W. Shuster, 
Sapeway Airways. 


Anchorage, Alaska 
Oct. 1, 1951 

Inability of scheduled airlines to transport offered 
freight Seattle to Anchorage makes restriction of ATA 
create real emergency in fresh food division this wholesale 
grocery firm. 

Jack A. Castlio, Vice President, 
Alaskan Merchandisers, Inc. 


Juneau, Alaska 
Oct. 1, 1951 

Strongly protest Civil Aeronautics Board action in sus¬ 
pending Air Transport Associates, Inc. service to terri¬ 
tory of Alaska. Such air service necessary and vital to 
the welfare of Alaskans. Reconsideration of CAB order 
and reinstatement of ATA service imperative. 

M. B. Barber, 

Publishing the Alaskan Magazine. 


Anchorage, Alaska 
Oct. 1, 1951 

Our customers depend on us for their fresh fruits, vege¬ 
tables and eggs. We in turn depend on ATA to bring 
these from Seattle. Are you going to cut off our supply 
at the time of year when it is most vital. If the CAB wins 
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this time all of the smaller stores will soon be forced to 
close because of the domination of the big monopolies. 

Stop and Shop Grocery. 


Anchorage, Alaska 
Oct. 1, 1951 

Request AT A continue flights to Anchorage. Northwest 
Airlines unsatisfactory service for perishable merchandise. 

Peter Pax Superete, 

Box 907. 


1100 Fairbanks, Alaska 

Oct. 1, 1951 

We ursre vou to use all facilities at vour command to 
have the CAB cease order for ATA set aside in the interest 
of public welfare as well as for the preservation of small 
and independent business. 

Fairbanks Air Service. 


Anchorage, Alaska 
Oct. 1, 1951 

This is to inform you the present action of CAB in 
grounding ATA places the entire greater Anchorage area 
in jeopardy. No other air line to date has been able to 
service this area with any degree of efficiency. The only 
answer is to reinstate ATA now. 

Bills Cash Grocery, 
W. L. Jackson. 


Seattle, Wash. 
Oct. 1, 1951 

Continuation of Air Transport Associates Alaskan oper¬ 
ations is absolutely essential in supplying our other facil¬ 
ities inadequate our Alaska stores. 

Montana Trading Post, 

208 Third South. 
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Anchorage, Alaska 
Oct. 10,1951 

We can not stress strongly enough the hardship worked 
on Alaskan businesses by the recent CAB- action in stop¬ 
ping the operation of our most adequate and reliable air 
service the ATA. I urge that immediate steps be taken 
to rescind the CAB action. 

John H. Kirchner, 

Garden of Eatin. 


Labor 

It is hereby agreed that the United Brotherhood of Car¬ 
penters and Joiners of American Local 12S1 go on record 
supporting ATA. Alaska needs all the freight and pas¬ 
senger service it can acquire. 

John P. Knudsen, 

_ Recording Sec. 


1101 Chamber of Commerce and City Council 

Fairbanks, Alaska 
Oct. 8, 1951 

We the undersigned once again protest the suspension 
order put out by the Civil Aeronautics Board affecting air 
Transport Associates. Due to the continued press of vital 
defense work and the ever increasing need for maintenance 
of the defense workers in the area we feel the curtailment 
of any air line operations will render a definite economic 
and military hardship and critically hamper the completion 
of vital construction projects necessary for the safe guard¬ 
ing not only this territory but the rest of the country as 
well. What would take the place of even the loss of one 
airliner in this critical time? We feel the responsibility 
of the future of Alaska and this country may rest in part 
on the decision of the CAB in suspending Air Transport 
Associates or any other carrier vital to the maintenance of 
supplying Alaska both freight and passenger service to the 
fullest extent of the facilities now at hand. 

Fairbanks Junior Chamber or Commerce. 
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Sept. 29, 1951 

Donald W. Nyrop 

Chairman, Civil Aeronautics Board 

Washington, D. C. 

The City Council, City of Anchorage, Alaska has gone 
on record and urges C. A. B. to re-examine all its policies 
and regulations dealing with non-scheduled air carriers. 
The Council feels that the non-scheduled service fills a defi¬ 
nite need in the Territory of Alaska and more particularly 
the City of Anchorage. The curtailment of this service by 
existing regulations is causing great hardship in this crit¬ 
ical defense area during a time of national emergency when 
the development of the air industry should be encouraged 
by your Board. It is urged that existing regulations be 
suspended pending investigation and non-scheduled car¬ 
riers to the territory permitted to operate where demand 
for their service exists. 

Robert E. Sharp, 

City Manager . 


Individuals 

Anchorage, Alaska 
Oct. 9, 1951 

Dispersing with the service of ATA to Alaska will cost 
the working people now over charged for produce to the 
point that will make it impossible for the working class to 
purchase, will cause a large number to leave Alaska. 

C. Kelly, 

C. S. Worker. 


Anchorage, Alaska 
Oct. 1, 1951 

Why should CAB be allowed to put small business out 
of operation. Their action taken against ATA doesn’t 
represent free enterprise. 


Roland Laeroxi. 
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1102 Anchorage, Alaska 

Oct. 1, 1951 

ATA has been a God send to towns and cities in Alaska 
never before have we had such splendid service. 

Allan Grant. 


Anchorage, Alaska 
Oct. 1, 1951 

Alaskans want fresh meats and produce. Without ATA 
supplies will be limited and prices will zoom higher. 

Mrs. Margaret Grant. 


Anchorage, Alaska 
Oct. 1, 1951 


CAB’s recent action against ATA definitely does not 
represent Americanism. 


Mrs. Clarence Halvorsen. 


Anchorage, Alaska 
Oct. 1, 1951 

ATA has excellently supplying Alaskans with fresh 
produce, meat and eggs for the past few years. Why 
should CAB determine who can operate a business and 
who can’t. 

Emma Lacoix. 


Anchorage, Alaska 
Sept. 30, 1951 

Every man, woman and child who depends on airborne 
produce from the States will feel the result of Air Trans¬ 
port Associates death order from the CAB. 


Alvin D. Ogle. 
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Anchorage, Alaska 
Sept. 30, 1951 

Curtailing of Air Transportation to the Territory is 
seriously curtailing the development of Alaska. 

Mrs. N. J. Hunt. 

Anchorage, Alaska 
Sept. 30, 1951 

The revocation of the certificate of registration of Air 
Transport Associates is in my opinion a direct restriction 
in the appreciation of free enterprise not in accord with 
the Constitution of the USA. 

Robert Gr. Chapman, 

1330 Bluff Rd. 


1103 Anchorage, Alaska 

Sept. 30, 1951 

The recent death order on Air Transport Assn, non sked 
carrier to Alaska is creating an emergency. Is it the 
privilege of the CAB to go around creating hardship on 
the public without answering to anyone. 

Jim Adams. 


Anchorage, Alaska 
Sept. 30, 1951 

Under present conditions in Alaska I feel it is impera¬ 
tive CAB decision regarding ATA be revoked if this coun¬ 
try is a democracy let our opinions mean something. 

Jean Ledeaou. 


Anchorage, Alaska 
Sept. 30, 1951 

If the CAB regulations revoking the letter of registra¬ 
tion of Air Transport Associates is legal then any small 
business is not free to operate successfully without con¬ 
tinual government interference. 


Virginia Clark. 
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Anchorage, Alaska 
Sept. 30, 1951 

Keep the Gov out of private business. The CAB has 
been regulating the irregular airlines out of business for 
years now. It’s time somebody put a stop to it. 

Ralph W. Givens. 


Anchorage, Alaska 
Sept. 30, 1951 


If the order putting Air Transport Associates out of 
business is allowed to stand no private enterprise that runs 
competition against established business is safe from cur¬ 
tailment. Anne Nord. 


Anchorage, Alaska 
Sept. 30, 1951 

The order revoking Air Transport Associates certificate 
is an indication that no small business may survive with¬ 
out government permission. 

Mrs. R. J. Robinson. 


Anchorage, Alaska 
Oct. 1, 1951 

ATA is necessary for good and competitive business in 
Alaska. Any action against ATA is definitely against 
Americanism. 

Charles T. Perry. 


1104 Anchorage, Alaska 

Sept. 31, 1951 

I Sgt. William M. Henderson, RA 17264911 Ft. Rich 
have been helped by ATA as many of my buddies have 
been and I feel that CAB’s ruling will hurt many of us 
that are planning on going to the States. ATA has given 
us space on planes when we couldn’t get it on MATS. 

Sgt. W. M. Henderson. 
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Anchorage, Alaska 
Oct. 2, 1951 

What’s wrong with you people. Try thinking of the 
little people are here in Alaska. Try figuring out the cost 
per mile per pound that we are paying up here and com¬ 
pare them with other places. The more companies we 
have the better the competition and there for the lower 
the prices please think a little of us. 

S/Sgt. Dale R. Michael. 


Anchorage, Alaska 
Oct. 1, 1951 


We strongly believe the AT A is supplying a needed serv¬ 
ice and should not be discontinued now or at any other 

tune ' E. M. Fair, 

W. M. Williams. 


Anchorage, Alaska 
Oct. 5, 1951 

We need AT A. Don’t allow the CAB to halt progress 
in Alaska. 

Sybel Strahar. 


Anchorage, Alaska 
Oct. 5, 1951 

Do not allow the CAB to revoke ATA’s certificate. 
They’re a Godsend to the Territory of Alaska and have 
done much to strengthen its forces. 

Elbert Shadrick. 


Anchorage, Alaska 
Oct. 5, 1951 


Force the CAB to live with their families in Alaska for 
one winter then let them decide the fate of non-skeds. 


Clarence T. Strahan. 


Anchorage, Alaska 
Oct. 5, 1951 

ATA is the life line of Alaska. Keep them in operation. 

Mrs. Wm. C. Dunn. 

1105 Anchorage, Alaska 

Oct. 5, 1951 

Keep the non skeds flying. They’re the only modern 
development of air transportation the only non subsidized 
industry that has sold aviation to the little man. 

Kenneth H. McEvery. 


Anchorage, Alaska 
Oct. 5, 1951 

S. 0. S. Save A. T. A. Alaskans are American citizens. 
Need low cost air transportation to survive. Block move 
to reestablish high price scheduled air monopoly. 

Hugh Marshall. 


Anchorage, Alaska 
Oct. 5, 1951 

Let free enterprise live. Keep the non skeds flying. 
They make the skeds do better business. 

Jay R. McEvary. 

Anchorage, Alaska 
Oct. 5, 1951 

Protest ATA’s revocation of certificate. It violates free 
enterprise backbone of the United States. 

Ernie Stolen. 


Anchorage, Alaska 
Oct. 5, 1951 

The elimination of any part of the vital air link between 
the U. S. and Alaska at this time seriously weakens the 
defense of the Territory of Alaska. 


Phife Bowen. 
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Anchorage, Alaska 
Oct. 1, 1951 

I am a frequent and satisfied customer and passenger 
of ATA. I think the CAB order is a tool being used by 
the large air lines to force out the little fellow that is prov¬ 
ing that an air line can be operated without subsidy from 
the government. Where is the constitutional right of free 
enterprise in the USA. 

Mrs. Wanda Chapman. 


Anchorage, Alaska 
Oct. 1, 1951 

We need ATA’s excellent services in Alaska. Don’t let 
CAB be the controlling factor in competitive business. 

C. E. Halvorsen. 

1106 Anchorage, Alaska 

Oct. 1, 1951 

CAB’s recent action against non scheduled air carriers 
is a disastrous blow to basic economy in Alaska. 

Claus Shadrick. 

Anchorage, Alaska 
Oct. 1, 1951 

Why can’t ATA be allowed to go on operating success¬ 
fully? They haven’t depended upon government subsidy 
for operation and have proven they don’t need it. Their 
reduced transportation fares are excellent opportunity for 
us. 

Robert S. Goodwin. 

Anchorage, Alaska 
Oct. 1, 1951 

Prices are high enough now and without ATA they will 
be higher and Alaska will be carrying the whole load and 
not CAB. 

J. L. Grant. 
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Fairbanks, Alaska 
Oct. 8, 1951 

As a resident of Alaska and dependent on air transpor¬ 
tation I am very much against the discriminatory restric¬ 
tions used by the CAB against non scheduled airlines. The 
scheduled airline is nothing more than a government sub¬ 
sidized trust. Michael S. Berker. 


Anchorage, Alaska 
Oct. 9, 1951 

Doing a great disservice to Anchorage by discontinuing 
ATA small business who has given community dependable 
passenger and freight airline service at reasonable rates 
without being subsidized by government. 

Francis H. Grant. 


Anchorage, Alaska 
Oct. 9, 1951 

In my opinion ATA should be allowed to continue oper¬ 
ating its airline. Anthony Govorlum. 


Anchorage, Alaska 
Oct. 9, 1951 

Reference CAB decision on ATA. It stinks. 

Charles E. Baker. 

1107 Anchorage, Alaska 

Oct. 9, 1951 

Grounding of ATA unfair to residents of Territory. 

A. W. Hackney. 

Anchorage, Alaska 
Oct. 9, 1951 

Demand reinvestigation of charges brought by CAB 
against ATA. The services of ATA in Alaska to my 
knowledge have been of the best and are badly needed. 

Edmund L. Rowe. 
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Pilots 

Anchorage, Alaska 
Sept. 30, 1951 

As a pilot employed by Air Transport Associates I firmly 
believe the CAB is doing all possible to eliminate any fair 
competition which might hurt the monopolistic scheduled 
airlines. If free enterprise cannot flourish in the U. S. 
without government interference then I believe the funda¬ 
mental rights of citizens are in jeopardy. 

Edwajrd P. Oswald. 


Anchorage, Alaska 
Sept. 30, 1951 

As a pilot for nonscheds for five years I have never seen 
such discrimination against one small group of people in 
this United States as the treatment of the nonscheduled 
airlines by the CAB and other parts of the Govt. 

C. E. Chapman. 


Anchorage, Alaska 
Oct. 5, 1951 

The elimination of such a vast pool of trained and 
experienced pilots, mechanics and administrative person¬ 
nel, plus the highly maintained aircraft and shop facilities 
as maintained by Air Transport Associates and all other 
irregular airlines, would seriously weaken our defense re¬ 
serve at this critical time. 

Captain James W. Gray, 

Air Transport Associates, Inc., 

Capt U. S. Air Force Reserve. 


Anchorage, Alaska 
Oct. 5, 1951 

As pilot for non scheduled airlines who is about to be 
jobless for third time in two years due to subsidized airline 
interference wdth non subsidized free enterprise urgently 
request your committee do utmost to block latest CAB move 
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to suspend A. T. A. by tyrannical, dictatorial, and uncon¬ 
stitutional methods. 

R. A. Morrison. 


110S The following ad placed in the Anchorage Daily 

Times and the Anchorage Daily News on September 
28, 1951, is self-explanatory. Listed below are the names 
of those who made out coupons and brought them into the 
stores. Coupons which contained comments are listed 
first. 

“Stop Eating, 

Stop Breathing, 

Stop Living, 

You Alaskans!’’ 

By Order of the CAB 

The nonsensical edict of the CAB, ordering ATA 
out of business on Oct. 21, 1951, hits all of us, Mr. and 
Mrs. Alaska, right where we live. We are going to 
have to go on short rations—or do without most fresh 
vegetables and fresh fruit that have arrived daily 
thanks to ATA’s excellent service from Seattle. 

Fresh unfrozen meat in Anchorage will be scarcer 
than hula dancers at the North Pole by this week end. 

20,000 pounds of fresh produce and meat destined 
for Anchorage were left at Boeing Field Monday be¬ 
cause the CAB decreed ATA was giving Anchorage 
too much service and would have to cut down to 2 
flights a week before going out of business Oct. 21, 
1951. ATA’s ability to provide Anchorage with as 
many as 19 flights per week from Seattle—and show 
a profit was embarrassing to the CAB. It proved that 
CAB thinking was cockeyed. So ATA got the guillo¬ 
tine! 


Now Here’s the Pitch, Fellow Alaskans 

Anchorage is going to get a severe setback if the 
stupid CAB edict is permitted to stand. 
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Even with ATA making as many as 19 flights per 
week, Anchorage has suffered from a freight embargo 
by the scheduled air carriers. We can’t help but be¬ 
lieve that the CAB doesn’t care a fig about the safety 
of the nation and the importance of building up de¬ 
fenses in Alaska, or it wouldn’t cut in half the air lift 
to the territory at this critical time. 

Likewise it is obvious the CAB knows absolutely 
nothing of the economic problems of Alaska—or it 
wouldn’t have acted so stupidly. Moscow must be 
very pleased to see one branch of the great American 
democracy (the CAB) hamstringing another branch 
of the great American democracy (the Dept, of Na¬ 
tional Defense) in building adequate military protec¬ 
tion in Alaska. 

The Kremlin must be chortling to read that the CAB 
is making it tougher for civilians to remain in the 
territory. 

And Uncle Joe must be chuckling in his mustachios 
over his unexpected friends in Washington, D. C. who, 
to protect their theories and their bureaucratic em¬ 
pire, are willfully making Alaska just that much more 
of a “Sitting Duck.” 


What Can We Do? 

Are we going to take this latest haymaker from the 
CAB without protest? Or are we going to fight back, 
through our “courts of last resort”—the U. S. Con¬ 
gress and the office of the President? 

1109 If you feel as we do, how’s about signing the 

coupon at the bottom and mailing it to us, or 
better yet, bring it into our store and we will see that 
all protests get to the right parties in Washington, 
D. C. 

It’s time we Alaskans got together and fought the 
vagaries and stupidities that hamper the growth and 
development of Alaska. 
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Sign the Coupon—Bring it into the store and let’s 
“straighten out” the CAB once and for all. Do It 
Now! Sign The Coupon. 


H & D Market, P. 0. Box No. 1976. 

Piggly Wiggly Markets, P. 0. Box No. 2120. 

W^alt’s Market, P. 0. Box No. 1251. 

I wholeheartedly endorse your efforts to “straighten 
out” the CAB via the Congress and the President, so 
that Alaska may have adequate air lift and that the 
order killing ATA be rescinded. 

If our remarks aren’t strong enough, add your own 
here ___ 


Address_ 


I have been a salesman in the territory for 4 years and 
from past experience we have had trouble getting enough 
air supply within the Territory; what are the chances of 
increasing our air service instead of decreasing it. Our 
population has increased four fold, now you are to cut off 
one branch that has so reliably assisted us in the past. 
What happens to our defense effort here? Is the C. A. B. 
another tool of Stalin’s or are they American citizens? If 
so let’s look before we cut off A. T. A. 

Howard W. King, 

Vets Housing, Bldg. M-3. 


Stopping ATA is killing progress in the territory, and 
returning unreasonable prices for fresh essential produce 
as well as hurting free competition. 

Mr. & Mrs. C. J. Occhipiuti, 

612 E. 3rd, Anchorage. 
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Seems we still need all the transportation facilities we 
can get—ATA or otherwise. 


Lois M. Wise, 

Central Bldg. Room 315, Anchorage. 


I was able to enjoy surprise crops of cherries, crabapples, 
because my Seattle friend could ship at her convenience, 
not next Tuesday or next week. They don’t make good 
backlogs. Cherries were 75c lb. in local markets. 

Rena Ericksson, 

717 M St. 


1110 I can’t see any good reason why. 

Vernon E. Simbe, 

931 4th Ave. 


Why stifle competition—Give the working man a break. 

Patrick O’Brien, 

Box 2075, Anchorage. 


I object to the treatment of ATA by the CAB and would 
like an investigation of the regularity law. 

Ed. Nistlen, 

Box 2432. 


There should be no monopolies on any form of business. 

Mrs. Connie M. Anderson, 

Apt. B-l, Vets. Housing, Anchorage. 


ATA has no subsidies to protest themselves. 

R. A. Brechtelsbauer, 

111—12th St. 


I always endorse Free Enterprise. 


T. Ray Wood, 
Spenard, Alaska. 





I 
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We are in business at Anchorage and Fairbanks and 
need adequate air transport. We mine strategic minerals 
for the war effort. 

Corneil A. Sherman, 

Box 2411, Anchorage, Alaska, 

Box 1835 Fairbanks, 

Voter & Taxpayer 3rd & 4th Divisions. 


It’s a crime that an independent firm cannot make a liv¬ 
ing in a “free” country—and serve the people. 

Vinnie E. Wheeler, 

Box 1959—Anchorage. 


This is as good a time as any to stop Government inter¬ 
ference in private business. I for one am tired of the pres¬ 
ent government attempting to foster socialism on the peo¬ 
ple with the old hokum that “we” know better what is 
good for the people. 

Robert N. Kessler, 

Box 41, Anchorage, Alaska. 


1111 We need more rather than less air lift service, 
preferably by low cost non-skeds. 

Janet Z. Cowgill, 

644—7th St. 


Yours are not strong enough but mine are unprintable. 

L. W. Cowgill, 

644—7th. 


Under the present regime of Stalinism this was to be 
expected. Hope next year we can get back to Ameri¬ 
canism. Congress should knock this out, and pronto. As 
for the President, well, last Sunday Col. Robinson called 
him a “Sap”. Draw your own conclusion. 

Geo. Peterson, 

839—9th St., Anchorage. 
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Why does the skeds air lines so suddenly claim they can 
supply Anc. when they have already proven that they can’t, 
only at over a 100% higher rates. 

Wm. Markley, 

1449 H St. 


It’s high time we’re sticking up for the good and pro¬ 
tection of our country, by putting the political bureaucrats 
in their places. 

0. A. Larson, 
Station II, Anchorage. 


Any air lines that offer to carry our mail for $1.00 a 
year and gets beat out of it by some political group, I am 
definitelv for it. ATA is and alwavs has been a benefit to 

•» V 

Alaskans, and they are making a profit on low freight cost. 
Let’s keep it. 

Mr. & Mrs. Milton E. Massey, 

S12 E. 11th, Anchorage. 


To some “CAB” might stand for Civil Aeronautics 
Board, but under the circumstances it would better to be 
known as “Certain Assanine Ba..” 

Mr. & Mrs. Homer Shelley, 

610 E. 4th Ave. 


I feel that ATA has given good service, also that they 
are responsible for our present low air freight rates. 

Mr. & Mrs. Bill Lyons, 

Bid. E, Apr. 5, Vets Housing. 


ATA did very much for Alaska. We shall do all we can 
to keep it. 


Jerry Keohane, Jr. 
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1112 ATA’s low fares have kept me coming for three 
(3) seasons on defense construction jobs. Defense 
for what? Free Enterprise. 

Dan J. Elston, 

937 E. 8th, Anchorage. 


Why not check background of CAB members Re: Char¬ 
acter —how much stock do they own in major airlines???? 

C. A. Langenbrunner, 

P. 0. Box 1374—Anchorage. 


CAB’s discriminatory action against AT A is either a 
great blunder or deliberate sabotage. 

Fred M. George, 

101 Ash St., Anchorage. 


We are out of paper bags to put the vegetables we haven’t 
got into as CAB regulations. 


Henry Perren, 


Sunshine Mkt. 


May the health of my children continue from further 
flights of fresh produce carried to Alaska. 

George S. Erickson, 

Cantwell, Alaska. 


We have waited too long. 


Jennie Ross, 

106 E. 8th Ave. 


The meat is getting mighty low. Let’s Eat. 

Bob & Edna Priest, 

Sunshine Market. 
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There’s room for everyone. Competition is the life of 
business. We the people of Anchorage will take it on the 
chin along with ATA if they are forbidden to operate. 

Mr. & Mrs. J. E. Dundon, 

P. 0. Box 532, Anchorage. 


There is a limit of how far any government service can 
go. The CAB has gone too far. 

Evelyn B. Guyens, 
o39yo East Fifth Ave., Anchorage. 


Would CAB kindly explain what their idea is of the 
“American Way of Life” that we are asked to fight for. 

L. W. Noey, 

Box 867, Anchorage. 


Looks like the CAB decision is pressure, not actual 
knowledge of Alaskan conditions. 

Scotty Stewart, 

104 E. 10, Anchorage. 


Dear Sirs: I am a believer in competition that is fair 
competition, and so far as some big interests controlling 
our air ways then we have monopoly and no free enterprise. 

Clarence E. Davis, 
Anchorage, Alaska. 


The way CAB and CAA handle affairs of such impor¬ 
tance should be investigated. Anti-trust case if it wasn’t 
a good agency. 

Nina Steinhauser, 

Sand Lake Dist., Box 1176, Anchorage. 

I 
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If they kill small business, we’ll have nothing but gov¬ 
ernment subsidized competition or a socialistic state with 
Harry as the head man! 

John F. Elkworth, 

Cottage Restaurant, 545 C St., Anchorage. 


1113 We notice the glee with which the scheduled air¬ 
lines greeted the decree. Both they and God know 
the weakness of the Sherman Act, in quashing the monopoly 
the certified lines will enjoy. And the high prices that 
will be concurrent. 

Mr. and Mrs. Allen Johnson, 

236 E. 8th Ave., Anchorage. 


It’s about time that the airplane trust would lay off the 
little fellows. 


N. P. Hausen, 

Box 937. 


Maybe “CAB” needs some investigating. It smells like 
a “red” herring, or a “pay off”. Could be??? 

Mr. & Mrs. Earl C. Phelps, 

1504 Palmer Hwv, Anchorage P. 0. Box 2118, 

(Property Owners). 


We bring in over 100,000 plants a year from Seattle. 
ATA is the only carrier that will bring them and it’s been 
that w T av for the past 4 years. We may be short 75 or 80 
tons good Alaskan cabbage in the winter of 1952. 

Walter G. Pippel, 

Star Route, Anchorage. 


The CAB are thinking only of themselves and their 
power and aren’t interested in the future of Alaska. 

Mrs. Dorothy Krebs, 

225 E. Fifth Avenue. 
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It seems as if we need more air freight, instead of less. 
Hope ATA and CAB can work it out. 

M. Mandy, 

Box 260, Star Rt., Spenard, Alaska. 


Instead of putting ATA out of business, why not give 
them licenses or permits making them a scheduled airline. 
We need ATA. 

Mr. & Mrs. H. E. Barr, 

Seward, Alaska. 

Surely looks like it will wind up having only Pan Amer¬ 
ican and Northwest after the nonskeds paved the way. 

Charles Rocci, 

Box 163, Anchorage. 


ATA has helped Alaska ever since they started. We 
all need these services. 

Mr. & Mrs. Roy Miller, 

645 9th Ave. 


This is a shocking mockery of “free enterprise” and 
for the reason that they are giving “too frequent service”. 
Sounds more like Russian thinking. 

M. S. Burnham, 

Box 1012, Kodiak, Alaska. 


Is this our democratic system of “free enterprise” when 
the money of the “Big Five” airlines can force out the 
smaller airlines. 

Monty L. Somervell, 
c/o Alaska Railroad—Operations. 


Since when is honest competition barred from our democ¬ 
racy? 


Mr. & Mrs. Patrick J. Doyle, 

735 8th Ave., Anchorage. 
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We need fresh vegetables at reasonable prices. So far 
other air lines are not giving us that service. 

Mr. & Mrs. P. J. O’Donnell, 

309 Hoyt St., Mt. View, Alaska. 


1114 It seems to me it is a very poor way to eliminate 
competition and keep rates high. 

Charles C. White, 

Box 21, Spenard, Alaska. 


We need air carry like AT A. They will haul anything 
any time and that makes competition. 

Mr. & Mrs. Luke Wheelright, 

1022 N St., Anchorage. 


Living expenses are expensive enough as it is. Must 
we give up our most reasonable and dependable air serv¬ 
ice—AT A ?? ? 


Mrs. L. W. Robertson, 

605 Glenn St., Mt. View. 


We think this is just another case where the big outfits 
can’t stand any competition and are pushing the little fel¬ 
low out of the picture all together. Too bad there aren’t 
more little fellows to fight these big outfits. Hope every¬ 
one feels as we do and it all helps out. 

Estelle T. Mitchell, 
Herbert D. Mitchell, 

1301 E. 11th Ave., Anchorage, Alaska. 


100% for this. We are 

Mr. & Mrs. H. F. Gallwas, 

1424 H St. 
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This is supposed to be a free country. It is getting more 
like Russia every day. 

I. M. Lovelace, 

Lovelace Electric Shop, Box 1142, Anchorage. 


This action is certainly a result of the monopoly of the 
large airlines who are attempting to prevent any small air¬ 
lines, such as AT A to operate. (This smacks of dictator- 

Virginia M. Fields, 

Frank S. Fields, 

1108—4th Ave. 


Will be only too glad to do anything possible, as we have 
been going through the same thing ourselves for a number 

of jears. Gentry W. Shuster, 

Operator, Safeway Airways, 

Box 2173, Anchorage, Alaska. 


“Frontiers of industrial expansion have been reached.” 
F. D. R.—in a speech. 


Jas. A. Carey, 

238 E. 6th, Anchorage. 


If this be democratic action God help us. C. A. B. should 
be thoroughly investigated. 

E. E. Saxton, 

Grace D. Saxton, 

1118 E. 5th Ave. 


Dirty deal. Really stinks. 


Ed. Giles, Jr. 


These other air lines can’t stand competition as they 
probably would raise the air freight which is so high now 
its hard to buy things. CAB don’t understand what hard¬ 
ships are imposed on Alaskans by people in Washington. 

Mrs. Mohler Comegys, 

942 Exchange c/o Barber Shop. 
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Seems to me instead of taking off ATA they would let 
them put more planes on the badly needed runs. 

Mbs. Millie Trusty, 

Box 958, Anchorage, Alaska. 


1115 There is enough monopolies in Alaska now with¬ 
out having the air monopolized. 

Mr. & Mrs. C. L. Patterson, 

1603 Kinnikinnick St. 


We heartily approve the action you have taken in sup¬ 
port of ATA’s case. 

Mr. & Mrs. Paul R. Jones, 

310 Bunn St., Mt. View. 


I think this action by the CAB is nuttier than a “subsi¬ 
dized fruitcake”. 


Inlet Rug Cleaners, 
By: James E. Rigsbee. 


I was under the impression we in the United States had 
free enterprise. Now let ATA operate. They have done 
a good job for Alaska. 

J. C. Merrington, 

Box 728, Anchorage. 


These CAB airdales will have meters for our noses next. 

Wm. H. Crawford, 

Anne K. Crawford, 

120—14th Avenue. 


The non skeds have done more to promote the growth of 
the Territory of Alaska than all the scheduled airlines put 
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together. Until Alaska had been proven fertile dollarwise 
the scheduled lines were not interested in the Territory. 

Evander C. Smith, 

Attorney at Lavr, 

P. 0. Box 2068, Anchorage, Alaska. 


Northwest and PAA and Alaska steam must be behind 
it. Also Arnold Connery, lobbyist. 

Mr. & Mrs. M. L. Eckhart, 

640—12 Ave., Anchorage, Alaska. 


Let one honest and fair organization tried to help us 
hold prices as low as possible. 

Mr. & Mrs. J. C. Kxoblock, 

511—15th Ave., Anchorage, Alaska. 


If ATA is put out of business I stop flying any kind of 
air lines. ATA has proved to me to be the most prompt, 
honest and dependable of any air line that I know. 

Ray A. Moxtesano, 

Richardson Vista Bldg. #13, Apt. 265, 

Anchorage, Alaska. 


Alaska needs more not fewer air carriers to build up the 
territory. ATA service is only one example of the value 
of these reliable independents. 

Mrs. J. Russell Okey, 

345 Ea. 14th, Anchorage, Alaska. 


Alaska needs reliable and safe air carriers like ATA 
which can operate profitably without benefit of subsidies. 
Give Alaska more, not fewer air lines. 


J. Russell Okey. 
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It’s doubtful if the certificated airlines can furnish 
enough produce to keep us eating, but there is one thing 
sure, they will charge enough to keep us broke, now that 
the small lines, the ones who blazed the trail, are all out of 
business. Just where was the CAB when the brains were 
handed out. 

G. T. Hamrick, 

Box 1562, Mt. View, Alaska. 


I am 100% behind you—have written several letters in 
behalf of ATA. 


Pearl Laska, 

McGrath. 


1116 I believe that the CAB is wrong. Why not permit 
ATA to operate. We sure need them. Get Rid of 
the Gangsters. 

J. Winfred Curry, 

1242 East H St., Anchorage. 


Not enough transportation now. 

C. R. Morton, 

235 8th Ave. 


Resident of Anchorage for 11 years. 

Frank D. King, 

335 E. 6th. 


The screwball who is at head of CAB—should be de¬ 
ported like the rest of the bums. 


Val Setz, 
Parsons Hotel. 


Old gag of big airlines putting pressure on CAB to elimi¬ 
nate competition. 


Charles A. Pluff, 

Gen. Delivery, Spenard, Alaska. 
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Alaska is here to stay. ATA is helping it to grow. Bats 
is the past. Air lift is the thing today. Planes, planes 
and more planes. 

Joe Licata, 

Box 891. 


Being in restaurant this is a handicap. We need food. 

Cealia Zirbel, 
Trade Winds Cafe. 


Being in restaurant this is a handicap. We need food. 

Lorene Carley, 

Trade Winds Cafe. 


I believe the authority of CAB should be limited to the 
enforcement of Safety Regulations. There is too much in¬ 
terference by government in private enterprise. Aviation 
is no longer in its infancy and subsidies, in whatever form, 
should be withdrawn. 

Wm. C. Lewis, 

1331 E. Bannister, 
Anchorage, Alaska. 


(Coupons without comment—All addresses are in 
Anchorage, Alaska, unless otherwise specified). 

John H. Kirchner, Garden of Eatin. 

W. C. Clark, Jr., 538 M Street. 

Bud Prezeau, J-G Vet’s Housing. 

Frank A. Risch, 403 E. Third St. 

Thomas M. Magee, 921 East 10th. 

Truitt D. Buy, Box 474, Mt. View. 

Grace Berry, 128^4 E. 8th. 

Archie E. Sherrell, 734 8th Ave. 

Mrs. E. Patrawka, 1226—8 Ave. 

Morris L. Porter, 812 F Ave. 

C. Kip Hiddlerton, 922 R St. 

Jenny T. Trops, 612 K. 

V. Lauderdale, 1234 R St. 
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Mrs. Robert H. Hosek, 41st S-Wiggins Apartments. 
Alice H. Miller, 740 E. 11th. 

Robert D. Horrell, Box 1166. 

Barbara K. Glaser, Gen. Del. 

Mr. Selmer Larson, 238 E. 6th St. 

1117 John D. Black, Box 211. 

Mrs. George A. Mealey, 118 East “H”. 

R. A. James, 734 8th Ave. #6. 

Charles D. Harrison, 740 E. 11th. 

Vernon E. Haik, Spring Creek Lodge, Star Rte. 
Mr. & Mrs. Alfred C. McMaster, 917 11th Ave. 

A. J. Hoffman, 608 Mumford. 

Mrs. Arthur R. Kahn, 1242 10th. 

W. C. Burnett, Panararsui View Apts. 

Patricia A. Gallagher, 121 1 / 4 E.. 8th St. 

Jean Ledman, 638 M St. 

Maxine Legole, Fifth Ave. Hotel. 

Cornish C. Sutherland, Gen. Del. 

Donald A. Yeomans, c/o Gen. Del. 

Margaret A. Huffman, Box 765. 

Joe Little, CAA Sec. 562, Box 440. 

Vicki Robinson, Anchorage. 

Clyde L. Spoon, 829 E St. 15th. 

Billy Sims, 15 East K. 

E. R. Garth Lewis, 886 Lancaster St., Albany, N. Y. 
L. R. Young, 1401 K St. 

Mac’s Foto Service, 315 Fourth Ave. 

Scott E. Thomas, Apt. C-24 Hillside Apts. 

Jennett Rhoads, 1503 K St. 

Edward A. Bray, 12427 79th So., Seattle, Wash. 

V. O. Harfield, Anchorage Hotel. 

Horatio Hunt, Box 1160. 

Henry Satre, Melrose Hotel. 

Thomas Pavich, 221 4th Ave. 

Eddie Metcalf, 8th and O. 

Anthony G. Luth, 127 */> E. 6th. 

W. E. Booker, Lido Hotel. 

George K. Larsen, Box 2176. 

Cecil Whitners, 16th Air Rescue Sq. “A”. 

Mrs. A. A. Morganari, Firewecd & East E. 
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Frank E. Hulvey, 7th & F St. 

Cpl. Harold P. Weithuhn, A. F. 6291076, 39th Inst., 1 Sqd., 
Elemdorf, AFB. 

L. C. Harrison, Fit “B” 10th A. R. S. 

Wm. B. Clark, Fit. B 10th ARS. 

C. N. Clarke, 323 4th Ave. 

L. J. Gerde, c/o P. S. Lord Co., c/o Alaska Rrd. 

Bill Joenitte, 323 4th. 

Minie M. Arthur, Box 865. 

Palmer Food Center, Trenton A. Johnson, Palmer, 
Alaska. 

Theresa L. Reid, 803 4th Ave. 

A. S. Hainer, P. 0. Box 1012. 

Andrew Peters, 218 Barrow St. 

Dorothy Gray, 940 P St. 

Lynne H. Pratt, 804 H St. 

E. W. Collver, 1228 H Street. 

Earl M. Kain, 211 H. St. 

Pearl E. Shockley, Box 1316. 

M. E. Shockley, Box 1316. 

Ward F. Gay, 940 P St. 

Mrs. Ray Downing, 1203 H St. 

Frank Freeman, 1202 E St. 

Emma F. Wagner, 1340 Bluff Rd. 

Lindsay Holderbv, Box 726. 

Mrs. Isabell Nistler, Box 2432. 

George A. Hedden, 11 E. 1 Place. 

Eva N. Simmons, 435 B St. 

Jack C. Cremin, 818 K St., Apt. #4. 

1118 Mrs. John D. Enck, Box 598. 

Mrs. Iva Butcher, East Fifth. 

Mr. & Mrs. Jack H. Hardin, Roosevelt Park, Spenard, 
Alaska. 

Grace Gottberg, 628 Barrow St. 

Wm. Gottberg, 628 Barrow St. 

Mrs. Robert Umber, Gen. Del., Spenard. 

Mrs. H. H. Berry, Box 262, Spenard. 

Ben H. E. Rainey, P. O. Box No. 1, Mt. View. 

Marlin Kottke, Spenard. 

S/Sgt. B. L. Lester, Elmendorf, AFB, Alaska. 
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Ada P. McLean, Blueberry Rd., Spenard, Alaska. 

Mrs. I. B. Scott, Spenard, Alaska. 

Eleanor L. Walker, Blueberry Rd., Spenard, Alaska. 
Mrs. Mary Todd, 417 E. 11th Ave. 

R. H. Bjerregaard, Box 511, Spenard, Alaska. 

Clyde E. Butcher, Box 193. 

Mrs. Robert L. Hartwig, 445 E. 11th St. 

Anthony E. Gauslin, 409 H St., Anchor Book Shop. 

L. C. Skellenger, c/o 206 5th Ave. 

Ray Erven, Box 188. 

C. Hallbert, Box 1125. 

Mrs. Robert Taylor, 609 9th St. 

Ruth Nicholson, Box 18, Mt. View. 

Mrs. Rav H. Stevens, Star Rt. 

USAF Hospital APO 949, c/o P-M, Seattle, Wash. 
George T. Haberkorn, 308 So. Bagraw, Mt. View, Alaska. 
Howard Burns, 418 L St. 

Myrtle M. Stanford, P. 0. Box 1972. 

Muriel Stanford, P. 0. Box 1972. 

Mrs. J. C. Donnelley, Spenard. 

Douglas M. South, 1st Lt., USAF. 

Larry Payne, Gen. Del., Spenard. 

Mrs. E. W. Tate, Box 425, Spenard. 

Mrs. Thom Faccio, Box 313, Spenard. 

Harold Round, P. 0. Box # 1, Mt. View, Alaska. 

Ruth Newton, Box 1711. 

Mrs. John Petranovich, Box 151, Spenard. 

Mrs. John Bosckis, Box 247, Spenard. 

Floyd C. Hansen, Spenard. 

Mrs. John N. Miller, Box 1376. 

K. C. Williamson, 1212 E. I Place. 

Emil F. Gardner, 329 Garden St. 

Sadie M. Oarslev, Utah Ave., Spenard. 

Richard E. Oarslev, Utah Ave., Spenard. 

Mrs. Walter Undser, Gen. Del., Spenard. 

Mrs. L. D. Kish, 1227V 2 E. Brd. 

Mr. & Mrs. D. M. Hartley, 606 Bunn St., Mt. View. 

Phil Caulfield, Box 522, Spenard. 

Clifford Webber. 

Sgt. Robert F. Eckert, 1437 Sunrise Drive. 
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Sgt. Eugene F. Frost, APO 942, c/o PM, Alaska. 

Earl L. Bogh, 503 Flower St., Mt. View. 

Frank L. Smith, 603 Erwin St., Mt. View. 

Loren A. Lee, 220- 10th. 

Clyde F. Samson, 719 E. L St. 

Damon Polk, 335 B St. 

Harold N. Wald, 110 E. 6th St. 

Anna M. M. Wadden, 1522 E. 9th Ave. 

Hilda A. Miller, 1522 E. 9th Ave. 

Charles V. Hendricks, Gen. Del. 

P. O. Matson, La Habra, Calif. 

Earl J. Chartier, Knik Arms. 

James I. Haagen, Anchorage. 

Wilbur L. Egerton, Gen. Del. 

1119 Paula King, 710 E. 5th St. 

Ted Seaquist, Okeetter Haiven. 

Hay Olsen. 

Joseph P. Wooton, 30 Robbin St., Waltham, Mass. 
John L. Valentine, 221% 4th Ave. 

Trade Winds Club, Speed N. Siller, 339 4th Ave. 

S. J. Pavoch, P. O. Box 1435. 

Tomkovac, P. O. Box 1135. 

T. M. Hackett, Sta. #1. 

C. R. Burrill, Moose Point, Alaska. 

Tom D. Johnson, Frisco Bar. 

Wm. F. Shnujdy, Station #1. 

Ted Tepock. 

Paul Kelly, Box 244. 

George C. Bona, 5th Ave. Barber Shop. 

L. A. Carter. 

R. A. MacDonald. 

Mrs. W. Strasken, 6th & East G. 

Kenny Block, 319% 9th. 

Mrs. P. Block, 319% 9th. 

Ralph Rhoads, 1503 K St. 

Thomas Strasban, 311 4th Ave. 

Elizabeth A. Sherman, 924% 8, P. 0. Box 2411. 

Harry A. Sherman, 924% 8th Ave. 

John H. Anderson, Yukon Equipment, Inc., Box 1539. 
Mr. & Mrs. Earl Reed, 133 E. 8th Ave. 
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William R. Mann, 304 Petering, Apt. 2, Mt. View. 

Beulah F. Tomasek, 133 E. 8th Ave. 

Heimie Berger, M. A. Paige, 1045 C St. 

Mary Margaret Dunn, 545 C St. 

Albert E. Dunn, 543 C St. 

Mr. & Mrs. K. 0. Trinnilo, 1320 10th Ave. 

Sophia F. Lottsfeldt, 3024 Saxton St., Thrifty Market, 
5th & Eagle. 

Ray T. N ess, Box 215, Spenard. 

Mrs. Myra Kaliz, R. Vista, Alaska. 

Mrs. Alvia Becker, Lewis Const. Co. 

Lee Marlowe, Box 1408. 

Eleanor A. Matthews, 807 E. 15th. 

W. C. Ma-thews, M. D., S07 E. 15th. 

Irene C. Misner, 1107 8th Ave. 

Peter J. Van Kommer, Spenard. 

Mrs. C. V. Brown, Anchorage. 

Josilvn Noel. Box 1408. 

Ruth & Ken Braucht, Box 1607. 

Lester W. Sorenson, 740 K St. 

Earl Alexander, 1327 F St. 

Harvey G. Hanson, 829 C Street. 

Garfield Carlson, 126 Anchorage. 

Frank Checkly, 549 East. 

C. W. Harrison, Fairbanks. 

John L. Williams, Box 206, Spenard. 

Mr. & Mrs. C. D. Churchi, Spenard. 

Herbert E. Pratt, Box 154. 

Mrs. E. L. Blv, 1111 F St. 

Mrs. Robert Pearson, 333 Concrete Ave. 

Joyce C. Paxson, Box 377, Mt. View. 

Gertrude Fritz, KFQD Road. 

Helen H. Schrimer, 1026 10th Ave. 

C. W. Nelson, 1043 E. 11. 

Marvin E. Brink, Gen. Del. 

A1 Seitz, 1517 E. K St. 

Mrs. G. E. Dykes, 232 2 /2 Fifth Ave. 

Mrs. Bessie Lee Walker, 11314 East Fth Ave. 

Patsie E. McGarvev, 521 N St. 

1120 Mrs. Bessie Lee Walker, 11314 E. 5th Ave. 
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Cora P. Wilson, lll 1 /^ 3rd Ave. 

W. P. Karg, 221—5, Apt. 11. 

Isaac Laidley, 111 E. 5 St. 

A. A. Houssier, 5 Ave. & B St. 

Mrs. H. M. McKee, 826 K St. 

Wm. J. Shore, Spenard. 

Mrs. R. A. Smithson, 14th & S. Duplex 1-B. 

Cecil H. Spittler, Gen. Del., Mt. View. 

Beverly Y. Wright, California & Oregon, Spenard. 
George C. Carrick, 1014 H St. 

Josephine Dulkis, 73 48th Ave. 

Mrs. Virgil Schrader, 536 K St. 

Mr. & Mrs. Victor L. Bryant, 1333 East 8th Ave. 
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Petition 


To whom it may concern: 


We the members of this Organization of Eagles in An¬ 
chorage, feel due to the personalized services extended to 
the City of Anchorage and the Territory of Alaska, ATA’s 
services are badly needed. We personally know of the 
charity extended to the members of this Lodge and also 
to the people of the City of Anchorage. These are things 
which should be taken into consideration for the pioneer¬ 
ing of a country like ours bv non-scheduled air lines like 
ATA. 


Robert M. Anderson 
Blaine M. Bensley 
James P. Bird 
Francis Blanchard 
Bill Carter 
Lawrence Craig 
Ramdeau Crawford 
Bob Creech 
Low W. Gill 
Gilbert Lagsder 
Carl D. Graham 
Nick F. Goorchin 


2509. 

Robert Goodwin 
Frank P. Heller 
Joe E. Inderlintzen 
Otto E. Jenson 
Mark G. Jones 
Samuel J. Levine 
‘Jay R. McEvoy 
Sam K. Morris 
William H. Mehaffey 
Richard Kenneth Mattson 
Robert C. Neise 
Richard C. Platt 
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Edward P. Quirrin 
Charles E. Record 
James Shea 

Lawrence 0. Shellenger 
Edward T. Traynor 
Joseph R. Walsh 
Joe G. Denison 
Martin Balinger 
Loren G. Gore 
John Shunk 
Albert E. Stewart 
Vivian E. Sutton 
Everett Foster, Jr. 
Kenneth E. Foster 
France St. Cvr 
Dengil E. Browning 


Karl E. Schultz 
Joseph P. Yatsbow 
William E. Reidsema 
Shirley W. Lord 
Ramley E. Rasey 
Charles H. Daniel 
John E. Vlinski 
William H. Stoneking 
Vern Olson 
Paul W. Healy 
Ray Haley 
Leonard L. Hanger 
John A. Grant, 

Secretary, Box 1896 
Plus 1000 more members that 
feel the same way. 


Will you please do all you can to have the recent order 
of CAB against AT A rescinded? ATA has been doing a 
wonderful job in their field. Alaskans need their services. 
One business concern such as they are, does more to defend 
Alaska than a “caw hen” full of politicians operating as 
CAB performed in this case. Please register me as being 
for and in favor of free enterprise and competitive business. 

Oscar Nichols, Post Engineer, 

Fort Richardson, Alaska. 


CAB ruling considered unfair by everyone. I have dis¬ 
cussed it with others and all conclusions are that it is detri¬ 
mental to all classes and businesses. 

C. C. Compton, 

Anchorage. 

_ o 

CAB ruling forcing children to Russian diet. Investigate 
ATA small business shutout by monopolistic pressure of 
other airlines. 

R. H. Gaines, 

Anchorage. 



959 


1122 We cannot stress strongly enough the hardship 
worked on Alaska business by the recent CAB action 
in stopping the operation of our most adequate and reliable 
air service, AT A. We urge that immediate steps be taken 
to rescind the CAB action. 

John H. Kirchner, 
Garden of Eatin, Anchorage. 


Dispersing with the service of ATA to Alaska will cost 
the working people, now overcharged, for produce to the 
point that it will make it impossible for the working class 
to purchase, it will cause a large number to leave Alaska. 

C. Kelley, 
Anchorage. 


Demand investigation of charges brought by CAB against 
ATA. The services of ATA in Alaska to my knowledge 
have been of the best and they are badly needed. 

Edmond L. Power, 

Anchorage. 


Grounding of ATA unfair to residents of territory. 

A. W. Hackney, 

735 E. 13th, Anchorage. 


In my opinion ATA should be allowed to continue oper¬ 
ating its airline. 

Anthony Govorleu, Post Engineers , 

Fort Richardson, APO 949. 


J 





THE VET-OWNED 


1. LINES 


For Information and Reservations 


Air Coach flights are made in all-plush equip¬ 
ment with comfortable reclining seats. Stew¬ 
ardess or flight attendant service and free meals 
are features of Air Coach flights. There are 
no tips or "extras" to pay. 

All Air Coach flights are fully insured. 

Ask the Aircoach Transport Association rep¬ 
resentative at your installation for complete 
details of this money-saving, time-saving serv- 
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No Faster Route Home—At Any Price 


Exhibit 


Fast, safe, dependable, low-cost air 
transportation is now available to mili¬ 
tary personnel under an agreement 
between the Aircoach 
Transport Association, 
national trade associa¬ 
tion of air coach lines, 
and the Military Agen¬ 
cies. Charter-type serv¬ 
ice scheduled over the 
fastest possible routes is 
offered at fares always 
lower than other air 
travel and in many cases 
less than first-class rail 
rates. 

Military personnel returning from over¬ 
seas duty for leaves in the U. S. get 
home first when they go by Air Coach 
without loss of a single day of their 


leave time. No debarkation point is 
more than a day away from ?ny home¬ 
town in the U.S.A. via speedy AirCoach. 

Military personnel on 
delays enroute prior to 
reporting to embarka¬ 
tion points are also tak¬ 
ing advantage of fast 
AirCoach transportation 
to stretch their days at 
home to the maximum, 

I 

enjoying at home days 

| 

which otherwise would 
have to be spent in tedi¬ 
ous travel. Military per¬ 
sonnel on regular leave 
including three-day passesj can now 
book passage via Air Coach although 
stationed at a remote installation, dis- 

i 

tant from established airline routes. 


Sample Fares* 

SEATTLE TO: 


Chicago _ 

$ 79.00 

New York_ 

99.00 

Atlanta_ 

103.00 

SAN FRANCISCO TO: 


Cincinnati _ 

98.88 

Philadelphia .... 

104.00 

Washington .... 

109.00 

CHICAGO TO: 


New York_ 

28.00 

San Francisco .. 

79.00 

(All fares subject to change with¬ 
out notice. Similar low fares be- 

tween other points.) 

* Plus tax. 




No hometown is more than a day away when 
travel is via Air Coach. 




Air Coach flights are made in all-plush equipment 
'with reclining seats. 


Over 1% Billion Safe Passenger Miles 



Stewardess service and free meals are enjoyed on 
Air Coach flights. 
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Aviation Week 


AIR TRANSPORT 



MILITARY TRAVEL, such as these soldiers returning from leave, builds nonsked boom. 


Future Looks Better for Nonskeds 

Now they can get contracts to fly military personnel, 
and have found a champion in a Senate committee. 


Two events have eased the threat to 
55 non-scheduled airlines under business 
death sentence by Civil Aeronautics 
Board policy. If it sticks by its past 
policy, CAB will put them out of busi¬ 
ness one-bv-one, as they come up for 
individual exemptions, if thev have 
flown over three non-military flights a 
month—and 98$ percent of them have 
done so. The two events were: 

• Defense Department authorized all 
military transportation officers to con¬ 
tract with the nonskeds for official mili¬ 
tary travel. 

• The Senate Small Business Commit¬ 
tee Report urged CAB to foster, not 
kill, the nonsked industry. 

These two events followed another 
temporary windfall for the nonskeds— 
a court injunction against CAB enforce¬ 
ment of a regulation that would have 
limited all surviving nonskeds to three 
flights a month, to take effect this 
month. 

► Still Time to Die—But despite these 
three recent encouragements—one from 
the military, one from the Senate and 
one from the federal court—the nonsked 
airlines still are not assured of fair eco¬ 
nomic weather even while now doing a 
business of close to $100 million a 
year. 

CAB in the past has declared it will 
revoke the letter of registration of any 
nonsked that performed route-type 
operations—defined as more than three 
trips a month. But the Board’s mem¬ 


bers have changed since that policy first 
was announced. 

Aviation Week asked new CAB 
Chairman Donald Nyrop what he 
thought of the Senate committee re¬ 
port lambasting thd CAB. Nyrop 
ointed out that, in the first place, he 
imself had not yet seen the final re¬ 
port; in the second place, from what he 
heard of the report it failed to point 
out CAB’s problems; and, in the third 
place, the present five-man Civil Aero¬ 
nautics Board is a different one from the 
one that set the three-trips-a-month 
limitation on nonsked operations. 

Only two of the five-man board were 
in on the original CAB policy forma¬ 
tion—Oswald Ryan and Josn Lee. Chair¬ 
man Nyrop and members Joseph Adams 
and Chan Gumey joined tne Board 
later. 

Ironically, in 1946 the nonsked air¬ 
line industry was bom with official 
sponsorship. CAB granted all non- 
slceds a blanket exemption to operate, 
War Assets Administration urged them 
to buy war-surplus aircraft at low prices, 
Veterans Administration and the Re¬ 
construction Finance Corp. made 
money available, and other administra¬ 
tive agencies helped. Under these gov¬ 
ernment stimuli hundreds of war-vet¬ 
eran pilots got in business as "large 
irregular carriers”. 

► Military Business—Last month and 
this, the nonscheduled airlines have 
been doing more business than ever be¬ 


fore, primarily for these two reasons: 

Soldiers on furlough, and the non¬ 
skeds’ rapid recent progress in promot¬ 
ing air coach travel by middle and low 
income families. Business is so good 
now that many nonskeds want to buy 
more planes. But they can't raise cash. 
Banks won’t lend a dime to a carrier 
that CAB is officially committed to put 
out of business. 

Air Coach Transport Assn, opened 
up furlough business for the nonskeds 
this spring after working since the first 
of the year to get CAB accredation. The 
Military Traffic Service of the Defense 
Department required this before it 
would permit nonskeds to have official 
representatives at military bases, along 
with scheduled airline, bus and train 
representatives. 

The nonsked furlough operation 
went into high gear about a month ago, 
providing furloughed men with charter- 
type flights direct to an airport near 
home and back to post again. 

The Military Traffic Service told the 
nonskeds in effect: Do a good job on 
the furlough flights, and we'll let you in 
on the official military travel. 

In its first month of running fur¬ 
lough operations, the Air Coach Trans¬ 
port Assn, has already received special 
commendations and letters of thanks 
from transportation officers of the many 
camps ACTA flights have served. So 
now the nonskeds are going to contract 
for official military travel as well. 

► Official Standing—Military orders have 
gone out to all local military transporta¬ 
tion officers to contract official travel 
with the nonsked associations just as 
they have always done with the associa¬ 
tions of the certificated airlines, the rail¬ 
roads and the bus lines. 

The military works only through the 
accredited associations to schedule and 
contract transportation—not through 
the individual companies. The Air 
Coach Transport Assn, was formed by 
the domestic nonskeds less than a year 
ago. Another association was formed 
by the international nonskeds, the Inde¬ 
pendent Military Air Transport Assn.— 
IMATA. 

The two associations book military 
passengers for each others’ member air¬ 
lines. ACTA has regional directors 
with offices at La Guardia Airport, New 
York; Miami International; Chicago; 
Junction City, Kan.; San Francisco; and 
Burbank. ACTA has about 25 bonded 
military traffic representatives at vari¬ 
ous camps such as Port of New York, 
Fort Dix, Camp Kilmer, Fort Devens, 
and Fort Monmouth in the New York 
area. Head office of ACTA is in Wash¬ 
ington. 

The nonskeds plan on much more 
business growth ahead, especially mili¬ 
tary. ACTA is now installing teletype 
circuits to connect all regional offices. 
And the head office is moving into the 




BEST COPY AVAILABLE 

j 

| 

from the original bound volume 




963 


Kx it 


I BIT l 


U. S. Nonscheduled Airlines 

1950 Operations 



Sevense 

Cuts 

Test 

Gem 

CAB 

AfPWWI 
or Die- 

Carrier 

Miles 

Miles 

Bus—u i 

approved 

Aero Finance Corp. 

0,784.334 


355.232 

D 

Air America. Inc... . 

3.772.817 


224.172 

D 

Air Servioes. Inc. 

2.483.717 


65.394 

NA 

Air Traaaport Associates... 

16.038.771 

1.576.194 

911.417 

D 

Airline Transport Carriers. 

1.403,958 


.874.527 

D 

All-American Airways 
(Miami)... 

545.344 

1.712 

19.346 

NA 

American Air Export A 
Import.. 

20.480 

383.180 

992.385 

D 

American Air Transport, 
Inc.. 

18.585.070 


418.890 

D 

American Flyers. Inc. 

1,820.237 

101.051 

83.531 

A 

Artie Pacific. Inc. 

31.180 

718.483 

123.883 

D 

Argonaut Airways. Corp... 

7.883.674 

25.855 

148.482 

D 

Arnold Air Servioe. 

2.588,208 

128.448 

129.213 

D 

Arrow Airways. 

48.008.498 


989.171 

D 

Associated Air Transport.. 

100.559 

50.390 

12.079 

D 

Aviation Corp. of Seattle.. 

11,902.139 

72.773 

288.271 

NA 

Blais Airlines. Inc.. 

2.583.738 


72.282 

NA 

Capitol Airways. Inc. 

1.213.927 

110.765 

335,721 

A 

Central Air Transport..... 

6.393,040 


287.132 

D 

Continental Charters. Inc.. 

24.055.485 

542.230 

872.408 

D 

Economy Airways. Inc- 

12,748.382 


190.770 

D 

Federated Airlines, Inc- 

5.248.410 


128.890 

NA 

Freight Air Inc.. 

2.301.138 


65.348 

D 

General Airways. Inc.. 

2.368.142 

689.532 

294.588 

D 

Golden North Airways. Inc. 

3.124.364 

272.141 

930,284 

D 

Great lakes Airlines. Inc.. 

42.147.181 


1.204.021 

D 

Hemisphere Air Transport. 

333.600 


10.008 

D 

Johnson Flying Service.... 

41.670 

70 

299.029 

A 

Los Angeles Air Servioe- 

18.779.316 


901.931 

D 



Carrier 

Meteor Air Transport. Ido. 201,710 

Miami Airlines.18,411.000 

Mtreoori Airway* . 340,118. 

Modern Air Transport.... 33.172.088 

Monarch Air Service. 10,305.384 

Nationwide Air Traoaport. 11.821.301 
New England Air Express . 22,764.887 
North Americas (Oxnard) .120,212,200 

Ocean Air Tradowaya. 3.088.212 

Oversees National Airways. 12.874,000 

Pearson Alaska. Inc.. 2.841.040 

Peninsular Air Traaaport.. 21,888.671 

Qoakar City Airways. 828.610 

i-iobin Airlines. 21,240.834 

Royal Air Servioe. 1,700,410 


88W. Inc.. 

Scott Aero Service 

(U. S. Airooech)- 

Seaboard A Western 


1,488,321 

7,880.311 


46,283,032 

3.806.406 

1.028.732 


Standard Air Cargo, Inc... 

Stewart Air S e r v ic e. 

Trane-American Airways.. 22.036,083 
Trane Caribbean Air Cargo 2.988.700 
Trane-National Airlines.... 2,542.284 

Transneran Air Lines. 82.366,434 

Vikin* Air Lines. 31.197.810 

World Airways. Inc.. 21.704,757 

Zigler Flying Service. 0,110 

.788.187.187 28. 


NOTE: Letters A (approved), D (disapproved) 
carrier's application for an Individual exemption to 
Iations. That action, however, la not final. The 

Source: Civil Aeronautics Board. 
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new Wyatt Building now under con¬ 
struction in Washington. 

► How They Ferry Military—A typical 
soldier furlough operation by the non- 
skeds is a World Airways C-46 job early 
this month. This nonsked flight was 
booked by an Air Coach Transport 
Assn, man at Camp Breckenridge, Ky., 
and dispatched through the ACTA 
head office in Washington. This flight 
carried 41 soldiers from Evansville, 
Ind., near Breckenridge, to their homes 
in Baltimore and Washington, then 
picked them up 15 days later and took 
diem direct to their Korea embarkation 
point at Fort Lawton, Seattle. These 
men, most of whom had never been in 
an airplane before, flew home, stayed 
there 15 days and flew to Seattle—and 
still came out $15.67 ahead on their 
Army travel expense allowance of $150 
for a direct trip from Breckenridge to 
Seattle. Breckenridge-Washington flight 
was $51.35 each, and Washington-Seat- 
tlc $103. 

Flight hostess service and two free 
meals were included in the price of the 
ticket. Meals and flight attendant serv¬ 
ice are among the strict requirements 
laid down by the Defense Department 
for all furlough and official military air 
travel. On this transcontinental flight, 
the C-46 crew also included four pilots. 
Two flew half-way across the country 
and then the two relief pilots took over. 
Civil Air Regulations are stricter for 
nonscheduled airlines than for certifi¬ 

72 


Zl' 



cated airlines on many counts. For in¬ 
stance, no nonsked pilot may be on 
duty—ground and air combined—for 
more than 16 hours in any 24 hours; 
there is no on-duty time limit for pilots 
on certificated airlines. 

The nonskeds will be flying more and 
more of these operations, plus official 
troop movements from now on. 

► Air Coach Boom—Meanwhile, non¬ 
sked civilian business is booming too. 
Statistics are slow in coming in on cur¬ 
rent operations, but all sources quizzed 
last week said business was better then 
a year ago. 

Biggest domestic nonsked is North 
American Aircoach, flying ten transcon¬ 
tinental flights a week out of New York. 
An example of how NAA builds coach 
business is furnished by its current cam¬ 
paign in Washington. D. C. 

NAA believes Washington has a good 
coast-to-coast coach potential, but at 
present business is not large enough to 
warrant origination of a flight there. So 
NAA buys a Washington-New York 
ticket on a scheduled airline for a pas¬ 
senger wishing to fly NAA to the West 
Coast. That ticket costs $15.41. The 
NAA New York West Coast fare is 
$101.20, including tax. That brings the 
Washington traveler's total coach fare 
to the west coast to $116.61. American 
Airlines’ Washington-Los Angeles coach 
fare is $140.01. 

In one recent week, NAA’s repre¬ 
sentative in Washington sold $4,500 


worth of Washington-West Coast tick¬ 
ets via scheduled airline to New York. 
That practice of feeding the nonsked 
trunkline by scheduled airline short-haul 
is a growing one and another way the 
nonskeds have found to create new air 
coach markets. 


Senate View 

Small Business group 
asks CAB to ease up 
on nonsked regulation. 

The Senate’s Small Business Com¬ 
mittee last week directed the Civil 
Aeronautics Board to expand its out¬ 
look from the narrow confines of the 
“luxury” service scheduled airline in¬ 
terest. The Senate committee says CAB 
should do this to open the way for “a 
vast expansion of low-cost air coach 
transportation” by fostering develop¬ 
ment of nonskeds. 

The committee, headed by Sen. John 
Sparkman, recommended in a report 
that the Board take these immediate 
steps to promote nonskeds: 

• Rescind its present regulation limit¬ 
ing nonskeds to three and eight round- 
trip flights monthly between major traf¬ 
fic centers, and authorize “sufficient 
flights to allow profitable operations.” 
The committee estimated that 14 to 15 
flights monthly between the points 

AVIATION WEEK. Julf 16, 1951 


BEST COPY AVAILABLE 

from the original bound volume 

















































would be the “bare minimum.” 

• Establish procedures for licensing ex¬ 
isting and new irregular carriers to carry 
on “an unsubsidized second-class or 
coach-type route service without regard 
to regularity but limited as to the total 
allowable flights.” 

• Encourage consolidation among the 
present 55 irregulars. 

• Stop persecutions of nonskeJs for 
past violations of the Board’s regularity 
and frequency regulation. The com¬ 
mittee took issue with the Board’s “ad¬ 
mitted policy of banishing all large ir¬ 
regulars on the grounds that they are 
‘willful violators’ of a regulation that 
seems clearly unreasonable.” 

► Restricted View—Calling on CAB to 
“reassess its whole approach toward air 
transportation—certainly its restricted 
view, resulting in the use of subsidy 
to provide high-cost luxury air service 
for a small part of the population,” the 
committee declared: 

“The operation of the nonscheduled 
air carriers has demonstrated that there 
is strong public demand for cheap air 
transportation on a vastly expanded 
basis. Far from reaching a saturation 
point, air coach service apparently has 
hardly scratched the surface or the 
potential market” 

The committee criticized CAB for 
paternalism toward the 16 major air 
carriers, “the same ones that have con¬ 
stituted the air transport industry since 
the Board was created in 1938,” and 
stated: 

“These 16 carriers, being supported 
and protected by the existing regula¬ 
tory arrangement, are necessarily in 
favor of the existing situation. Quite 
naturally, they oppose the entry on new 
applicants, particularly such applicants 
as might profess a willingness to operate 
without direct government aid of any 
kind. In view of the Board’s responsi¬ 
bility for the route pattern and for the 
determination of mail pay allowances, 
it is only reasonable to expect that the 
five Board members would generally 
view air transportation problems in 
very much the same way as they are 
viewed by members of the industry. 
In this situation it would be unlikely 
that CAB would actively foster new 
and possibly competitive developments 
in the field of air transportation.” 

► Wanted; Daring—And the committee 
added, “Should it foil at this point to 
develop policies toward that end, the 
Board would, indeed, lend credence to 
the charge that it is servile to the in¬ 
terests of the certificated airlines and 
that it lacks the scope and daring re¬ 
quired at this moment which sees Amer¬ 
ican aviation standing at the threshold 
of vastly expanded development and 
service.” 

Latest count shows CAB has disap¬ 
proved and hence threatened to put out 
the business soon 98} percent of all 
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mt nonsked operations it has considered 
(See table p. 72). Carriers disapproved 
by CAB flew 92,969,086 ton miles of 
traffic last year, approved carriers flew 
1,542,016 ton miles. Of about 55 non- 
skeds that operated last year, only one 
sizeable operator remains to be con¬ 
sidered by CAB, and it likely will be 
disapproved. 

©je iDosfpiufrm Bast 

Bacutrrtd tn C. 8 . Or tic" 

Going Places 
Faster,Cheaper 

By Malvina Lindsay 


Mass Air Travel 

THE AVERAGE American, 
who travels by motor car, bus, 
day coach feels remote from, 
current technical argument 
over what rights of the air 
should be given “irregular” air* 
lines in their competition with 
“regular” ones. But back of this 
controversy hovers what may be 
the next big change that mass 
production will bring to 
American life — low-cost air 
travel. 

Many people today think of 
“flying” places in terms of maga¬ 
zine pictures of sleek women 
and well-tailored men, with 
streamlined luggage, »stepping 
into luxury-type airliners. 
They may be compared with 
those who in the pre-Ford part 
of this century thought of motor 
cars in terms of the big, im¬ 
pressive high-bodied “machine” 
owned by the rich man of the 
neighborhood. 

For now only about 4 per cent 
of travelers in the United 
States go by air, and the great 
bulk of these on the regular air¬ 
liners, which offer free meals 
and a more spacious and com¬ 
fortable set-up than the non¬ 
scheduled carriers. However 
regulars are seeking to broaden 
their area of service by their 
family fare plan, which provides 
that a man with a full fare ticket 
can take his wife and children 
along on half fare tickets. 

But the Senate Small Business 
Committee insists that the time 
has come to get average 
travelers on a mass scale into 
the air. In a recent report, it 
called for vast expansion of low- 
cost coach transportation, a field 
that has been pioneered chiefly 
by what is known as irregular 
or nonscheduled lines, which 
have no mail subsidies and which 
fly only When business warrants. 
These lines are charging that 
their development is being re¬ 
tarded because the Civil Aero¬ 
nautics Board limits their num¬ 
ber of flights. 

c+J 


WHAT would "Ford travel in 
the air” mean to American life? 
The answer is indicated by the 
pattern of service the irregulars 
have been developing. Students 
going abroad, servicemen 
traveling to and from home on 
furloughs, white collar workers 
with limited vacations and 
pocketbooks, persons of small 
means rushing to the bedsides 
of sick relatives, these types 
have predominated among “non¬ 
sked” passengers. 

For several summers student 
groups going to Europe to 
study, to attend international 
conferences, to work on rehabili¬ 
tation projects, have traveled by 
air at about half the rates 
regular air lines charge. This 
summer, however, the Civil 
Aeronautics Board sharply 
limited these flights. 

Coach air travel has been 
boon to servicemen. Many of 
those about to leave training 
camp for Korea have through it 
been able, before embarking, to 
spend several days at their 
homes in distant parts of the 
country. Men furloughed home 
from Korea have been picked 
up on the West Coast and flown 
to their homes in the East Also 
through “nonsked” servicemen 
in training at remote Army 
camps, distant from regular air¬ 
line routes, have been able to 
book passage for short furloughs 
either to their homes or to big 
cities. 

The average person chiefly 
thinks of flying when sickness 
or death strike at distant mem¬ 
bers of his family. At such time 
low-cost air travel—if available 
—probably provides its greatest 
benefit 

IF MASS air travel is ever 
attained, it should increase the 
education and integration of the 
American people and further 
break down provincialism. 
Especially will it open travel 
abroad to the great numbers of 
Americans with short vacations 
and limited budgets. 

Now when we speak of the 
barriers of time and space being 
obliterated between peoples we 
think chiefly of the small per¬ 
centage who now travel by air, 
a group compatible to parlor car 
tourists. But only when this 
breakdown becomes more of a 
reality to the average citizen will 
the social, economic and political 
effects of the new transportation 
era really be felt 

Mass production of clothing, 
plumbing, household aids, auto¬ 
mobiles. radios, has inevitably 
followed invention. Now there 
is rising demund for mass low- 
cost air travel from those who 
cannot afford to fly otherwise. 
The Senate Small Business Com¬ 
mittee points out that the avia¬ 
tion industry in order to flourish 
must heed this need. 
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Buy your low-cost air transportation 
where you see this symbol 

AIRCOACH TRANSPORT ASSOCIATION, INC. 

316 Bond Building Washington, D. C. 

NATIONAL TRADE ASSOCIATION OF AIR COACH CARRIERS 
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THE LEWISTON DAILY SUN 

UMlIzedMonopoly 

~ .. , „ lubcommittee of the Senate Committee on 

Small Butirrtu hai boon • ,ud >’ inB ,h *P M ® h ' °, f ,ho n°n-* ch « du J' d 
airline., and it. roport, |u.t roloa.od, hit. the nail right on the 
head in attacking the Civil Aeronautic. Board for trying to drive 

♦He small air rnrriers out of busino**. 

Th. l„v.“,o.ion wo. ordered after the CAB arbitrarily .- 
•ued regulation* thaty In a few year*, would have forced the ir¬ 
regular or non-wheduled lines ,n, ° virtual bankru P tc y* !t >V°°® d 

to see the lubcommittee condemn thi* un-American directive in 

WOr %:r.7«fflf\t'no^.' .IHI exl.t today, they have 
managed to *urvive *ince 1948 In «pite of comtant harraument; 
the CAB'* ever-narrowing Interpretation of It* regulation; new 
regulation* deiigned to limit the 'non-*ked' almo»t entirely to nom 
common carrier operation*; vigorous enforcement activities and 
regulatory actions which will, if unchecked. Inevitably eliminate 
♦hem within a year or two, and a campaign possibly Insplrod by 
major airlines to discredit them In the public mind." 

The report gives credit to the irregular air carriers for In¬ 
troducing new and cheaper methods of air transport, and It re¬ 
futes the claim of th# big airlines that the non-scheduled carriers 
•imply "skim off the cream" of air traffic. During the period fol¬ 
lowing the war in which the small airlines were getting their start, 
declares the report, "the CAB has been reluctant to recognize and 
protect the new enterprises, preferring ttf cling to the traditional 
position that American aviation transportation must perforce re¬ 
main the exclusive franchise of the certified carriers." And It goes 
farther and strongly hints that CAB policy has been largely deter¬ 
mined by the influence of the 16 major carriers. 

* * * 

Now, this "hcrrcssment" of the little fellows has been little 
short of criminal when It Is considered that the government has 
been paying huge sums to the big lines to carry mail, at tne same 
time they were trying to keep air-transport fares on a high and 
very lucrative level. It is actually the fostering of a monopoly by 
an agency of an Administration that is assldi/ous In chgrglng oth¬ 
er fields of private enterprise with the same offense. 

More significant Is the evidence of a philosophy of regulation 
that insists Washington knows best, when competitive business 
practice dictates otherwise. It Is as If the Interstate Commerce Com¬ 
mission, long ago, had decided that only railroads should move 
freight, and that trucks could not be permitted to compote. The 
same Idea Is found In the Federal Radio Commission, which re¬ 
cently banned the development of television color receivers onthe 
■lily pretext that a satisfactory method had not been found, tf 
these meddlesome agencies had been allowed to function a cen¬ 
tury or so ago, the automobile might not have superseded the 
horse and buggy, and the diesel engine the steam locomotive. Fed¬ 
eral regulation of this kind Is an enemy of progress, and in the 
case of the CAB, the agency ought to be abolished and reconsti¬ 
tuted with its powers sharply limited. 
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Encouraging Note I 

| For ‘Non-Sheds 9 \ 

’ The plight of nonscheduled airlines both in the United States 
proper and those operating from Alaska bases received a new lease V 
l on life recently when the Small Business committee of the Senate 
recommended to the Civil Aeronautics Board that steps be taken to l 
continue the non-skeds. 

Indeed, this committee, headed by Senator John Sparkman of Ala- I 
bama, has used strong language in a report of its finding recommending ^ 
) that the CAB step back and reassess its entire outlook on the non- 

> scheduled airlines. . . i 

The fact that hardship cases of Alaska entered prominently into i 

the hearing* on non-skeds no doubt had much to do with the com- f 
mittee’s recommendation. As a result Alaska was the subject of a I 
’ special recommendation on the part of the committee. \ 

"Tha board should act promptly/' tha report aald In Ita 

> conclusions "to rellave the hardihip casts It is Imposing-on 

/ Alaska through Ita raitrlctlon* of flight! from the United State*. 

I The board should recognize the ipeclel need for cargo trani- 

portatlon to Alaika and the lack of alternative fermi of low- 
. coat passenger service." 

* • • * A 

Slnoe this recommendation was made, the board has granted cert if I- 1 
catea to Alaska Airlines and Pacific Northern Airlines for scheduled 1 

! service to the States. Alaskans along the routes of these two large 
carriers are very happy over this development and it foretells; greater I 
progress and advancement for the territory. However, it still does 

does not solve the problem for the non-skeds. | 

• * • • \ 

Soma concept of thl* Industry may ba raallzad In flaucos 
from tha eommlttaa 1 * raport which ahowa that In 1950 non- 
•koda In tha Unltad SUtas and Alaska flaw 790 million ravanua 

pasaangar mllaa. # * I 

l Nearly all of the fresh produce from a large Washington State 

\ co-op is flown to Alaska on a non-scheduled airlines and this,alrl nes j 
\ me was at stake In a recent CAB review because it was making more j 
thin'tlght trip* per month. Yet there was no one else avall.b.e except; 
/ thU non-aked to haul the badly-needed green produce , 

/ This, the committee found, was one of the inconsistencies o 

\ regulations. The now famed regulation 292.1 which limi r . rn J 

\ of g non-skeds, was responsible. Therefore the Senate committee rec n/ 

mends throwing out this restrictive regulation and pe rmlul ^ [ 
skeds who qualify under safety regulations to make enough flig t 

operate profitably. . . . | 

/ It also recommends the following readjustments. ) 

) Imu* regulations to pormlt non-aktd* to file for permanant V^ 

\ authority te oporet# an unaubaldlxed coach-type service; In 
i ( the case of Alaska, recognize the need for special cargo trans- 
\ partition to Alaska; enactmant of legislation to separate air- 
k \ lippa tubsldiea from compensation for tho cost of carrying mall. 

I / ♦ • • • 

It soems that the CAB has failed to keep up with its own growing 
1 Importance and is still operating under regulations designed for the 
^ years of aviation back in the 1930’s. It is not in keeping with the 
American system of fair competition and free enterprise that any bust- 
. ness should be legislated out of existence and that Is just what CAB, 
) acting on its existing regulation, can and is doing. 

. [ The Senate committee’s investigation and report was very refresh- 

) fng, not only from the standpoint of non-skeds but also from the stand- 
e \ point of the growing concern of government interference with pri¬ 
ll veto business. 

/ Non-sked operators should now carry the ball and insist at every 
opportunity that the Sparkman committee report be adopted as the 
- —f basis of new CAB regulations. 
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ALMANAC 

Tuesday. September 25, 1951 

Daylight Today 11 Hrs. 58 Min. 

Sunrise 5:52 a.m. Sunset 5:50 p.m. 

Temperature Yesterday 

Maximum.55 Minimum.31 

THIRTY-SEVENTH YEAR 






Council Raps 
CAB Action 
Against ATA 

Protests to the recent cancel- 
lahon of the Air Transport Asso¬ 
ciates’ certificate by the Civil 
Aeronautics Board were voiced 
^ Anchorage city council, 
the ATA, the Building and Con- 
strurtion Trades Council and 
the Fairbanks Retail Merchants 
Association. 

Th * council contended the 
action will impair adoquai* 
transportation service to An¬ 
chorage. while the Trade Coun- 
the defense program 
will suffer as a result of the 
order. 

Howard J. Hunt, secretary- 
treasurer of ATA, refuted state¬ 
ments against the non-scheduled 
airlines published by certified 
carriers in Alaska, “whose high 
prices and inadequate service 
have forced the non-scheduled 
airlines to do good business." 

The ATA official attacked the J 
Civil Aeronautics Board as' 
"near sighted and unfair" in not 
recognizing the service the non- 
scheduled airline was providing 
by giving the people low-cost 
transportation and freight de- 


READ BT ALASKANS EVZRTWHEHE 

ANCHORAGE, ALASKA, TUESDAY, SEPT. 25, 1951 


forecast 

Mostly cloudy today, Wednesday, oc¬ 
tagonal rain Wednesday. Low tonUht, 
40; high Wednesday, 50. 

PRICE 10 CENTS 
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Fresh Supplies Dwindle, Merchants Rap CAB 


Anchorage merchants today 
surveyed their dwindling sup¬ 
plies of fresh produce and took 
a dim view of Air Transport As¬ 
sociates forced suspension of 
freight carrying service between 
Seattle and Anchorage. 

Ordered out of business by the 
CAB as of October 21, ATA an¬ 
nounced yesterday that mean¬ 
while it will comply with the 
CAB’s regulations regarding fre¬ 
quency and regularity of trips. 

“Since wc have no idea when 
flights will be run and can’t 
guarantee delivery to shippers, 
there just won’t be any freight 
shipments,” Virginia Clark, 
manager of the local ATA of¬ 
fice said. 

"Until we can make other 
arrangements for shipments 
from the States we're just go¬ 
ing to be out of a lot of 
things," said Cliff Nelacm, oz* 


of the owners of Lucky's Mar¬ 
ket. 

"Wc’rc out of eggs, practical¬ 
ly out of cottage cheese and our 
fresh produce is in a sorry sit¬ 
uation,” he declared. 

Nelson added that because of 
Northwest Airlines’ embargo his 
firm hasn’t had any scheduled 
shipments for the past several 
days. 

Bob Horrcll, owner of the 
H &. D Markets also declared 
that the fresh produce cases in 
his stores were practically bare. 

“ATA has delivered approxi¬ 
mately 75 per cent of our fresh 
produce and they’ve always giv¬ 
en good and efficient service. All 
our orders this week are evident¬ 
ly sitting at an airfield in Seattle. 

“Not only ti»e merchants arc 
hurt by ATA’s suspension, but 
also all the people of Anchor¬ 
age,” he declared. 


Similar word came from Harry 
Heckel, owner of the H and R 
market in Spenard. 

"The CAB has practically 
strangled the fresh produce 
markot "by cutting out ATA,” 
he declared. "Even when ATA 
and all the airlines were oper¬ 
ating between Seattle and An¬ 
chorage we had a hard time 
getting all the plane service 
we needed." 

Indication that the Chamber of 
Commerce planned to take some 
official action regarding'the end 
of ATA came today from Jack 
Anderson, president of the or¬ 
ganization. 

“We’re interested in all the 
transportation that can possibly 
be generated into this area,” he 
said. “The scheduled carriers 
are not able to serve the com¬ 
munity fully — witness the em¬ 


bargo placed on freight ship-, 
ments by Northwest. 

"We r* again* «*. * 

any eqoip-ni 
chorage ba U ATA. Pa^ic 
Northern Airline*. A1 “ k * A * 
lines or Northwest. Any re- 

.” or. _• -» tune 

duction m service at . 

of year particularly is bo«“ d 
to work ^hardship on the «- 
tire community- Th* 
ber of Commerce P la “ 
official action^ at Monday 
board meeting-’ 

Not only the grocery 
chants, but dry C°ods d^aiMS 
also apparently arc fcclmg the 

Pi Mre J Brundagc of Betty 
FariTXpparcl said ATA carried 
about 75 *pcr cent of their mer- 

Ch “w1thout their services we re 
definitely at a disadvantage, 
she dtciared. 


etaoin shrdlu 

IT WAS a dark day yesterday for Robert 

Kinsey, candidate for mayor. 

seemed to carry strong fences that he is 

opposed to non-scheduled airimes. m^f ^ ^ 

rmirw wrote 3 book 3 bout sex auo 
SwiSSwr who soys he wos once of 

FreeDort N.Y., but who the present mayor ox 
Freeport. Frecport says never was 

# Bob Kinsey probably is totally 
unaware of the whole thing. 

BU Air° Transport Associates was 
ordered out of busing 
matter of days •fffSMrCar 

that he had reduced the number 
"5 non-skeds from 28 to four 
and that they are on the way 

° U Thc scurvy deal bobbed up in 
SHRDLU a statement by the Senate small 

business committee winch ^vegetables 

non-skeds were moving J^ts^an ^ pubUc 

in quantity. Thecwnm^tee dcV elopment 

Health Service had crecn^a 

with wiping out scurvy. ^ h uh? 

So. no non-skeds and more scurvy. 
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ATA Ordered 
To End Flights 
By October 21 

Edict Expected To 
Curtail Shipment Of 
Fresh Produce To City 

Air Transport Associates. Inc., 
one of the largest air carrier? 
of passenger and cargo between 
Alaska and the States, today an¬ 
nounced it was ceasing opera¬ 
tions as a result of a Civil Aero¬ 
nautics Board ruling handed 
down in Washington last Friday. 

Howard J. Hunt, secretary- 
treasurer of ATA. revealed in 
Anchorage today that the CAB 
had revpked the Letter of Reg¬ 
istration which had been issucu 
to the non-scheduled airline for 
flights between Seattle and An¬ 
chorage. 

The CAB charges ATA with 
"knowing and willful violation” 
of frequency and regulatory reg- 
ulations. 

/ "The CAB has given us our 
J death certificate.'* he said. 
f "Under terms of the ruling. 

) we're allowed tmn> daye— 
/ until October 21 —to put our 
\ .Main in or Her. Actually we 






“The air transportation busi¬ 
ness will never succeed until it 
serves the people and not the 
select few,” he stated. 

The Trades Council contended 
that non-schcduled operations 
have reduced substantially the 
first class fare rates of the. 
scheduled lines. 

"T h • transportation of 
workmen to Alaska to build 


Daily Mews - Miner 

America's Farthest North Daily Newspaper Member of The Associated Press 


rOLUME XXIX, No. 229 


FAIRBANKS, ALASKA, FRIDAY, SEPTEMBER 28, 1951 


the various defense installa¬ 
tions necessitates the move¬ 
ment of large numbers of men 
annually. The 40 per cent re¬ 
duction in fares has saved 
many thousands of dollars in 
the cost of these installations. 
This has been a real contribu¬ 
tion to the defense effort." R. 

E. McFarland, president ex¬ 
plained. 

“The bulk of the fresh produ 
and whole plane loads of fresh 
milk have been brought in by 
this firm at a price workers can 
afford to pay. This service alone 
has helped to keep the cost of 
living from going higher and has 
given the people essential qual¬ 
ity food items.” 

He attacked the board as de¬ 
liberately impairing the trans¬ 
portation system serving a de¬ 
fense area and depriving U.S. 
citizens of the benefits of the 
free enterprise system. 

A third criticism of the CAB 
comes from Mrs. Essie Dale, 
president of the Fairbanks Retail 
Merchants Association. Accord¬ 
ing to Mrs. Dale, all Fairbanks 
grocers are suffering shortages 
of eggs and fresh produce be¬ 
cause there is not enough space 
available on existing airlines. 


Retail Merchants President Hits 
AT A Grounding; Fresh Food Shor 





Grocers Say 
Fresh Cargo 
Inadequate 

Essie Dale, president of the 
Retail Merchants association, 
today roundly cond emn ed the 
action of the Civil Aeronautics 
board in grounding Air Trans¬ 
port Associates, a non-sched- 
uled airline that has been 
hauling large shipments of 
fresh food to the territory. 

Mrs. Dale’s protest came as 
merchants throughout the 
city reported shortages of eggs, 
milk and other fresh food- 
I stuffs. Merchants reported 
I that existing airlines have not 
been able to provide all the 
perishables the city needs, and 
ATA’s non-scheduled service 
has been, of great benefit here. 

“The CAB has grounded ATA 
on grounds that the airline is mak¬ 
ing too many flights," Mrs. Dale 
said.. "But the., very,,fact. 


A Heavy Blow 


At the peak of one of the biggest construction seasons 
in Alaska, a non-scheduled airline which - was supplying 
many Alaska merchants has been grounded. 

The CAB ordered the Air Transport Associates to 
cease operation. Oct. 21. Three of the company’s big car- 
go planes are now sitting idle on the airport in Seattle. 

Meanwhile, in Alaska, merchants are reporting short¬ 
ages of fresh meat, eggs, and other food stuffs. The air 
traffic is so heavy that scheduled airlines, which have 
lost planes to the Korea airlift, are unable to keep up with 

the demand. , _ ... 

So we have three big C-46 transports idle in Seattle, 
and at the same time, we have merchants- and business 
firms in Alaska direly in need of fresh food which these 
planes could deliver. The only thing that stands between 
the merchants and their customers getting what they 
need are government regulations. 

When laws, or regulations, begin to work a hardship 
on the resident of any area, it is time that these regula¬ 
tions be reexamined. Just what role is the CAB playing 
in Alaska? Is the board trying to promote aviation, and j 
the welfare of the territory? Or is the CAB trying to drive 
airlines out of business, and create shortages of food 
whch bring hardships to the residents here. 

The CAB is working directly against the principles ox 
free enterprise, in its activity in the territory. One by 
one. small airlnes have been forced out of business. Now, 
in this highly strategic defense area, we find that air 
service is not adequate to keep up with the demands of 
residents here. The airlines that were crushed by CAB 
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Order Places Severe 
Strain On Air Freight 

At a time when Alaska-bound 
air freight is piling up in Seattle 
warehouses for lack of planes tc 
haul it Air Transport Associates. 
Seattle nonsckeduled line, was or¬ 
dered Wednesday to cease opera¬ 
tions. 

The Civil Aeronautics Board 


vol cxlTTno. 2 % daily 5 cents. Sunday 15 cents| 


flirtSTSSrlf 1, ° nly contr act 
flights will be made. 

The action ii exported 
Sreally to curtail the flow of 
cargo, particularly fresh prod¬ 
uce. mlo the territory. Ac¬ 
cording to punt. ATA carries 
approximately 75 per cent of 
the fresh foodstuff delivered 
Anchorage from Outside. 

Yesterday,! when the CAB’s 

Sfi W ^ S received fa y ATA in 
Seattle. Hun^ said 20.000 pounds 

of fresh produce scheduled for 
shipment to Anchorage were left 
behind. 

At the present time. North¬ 
west Airline* has placed an 
embargo on cargo in order to 
catch up on ihq, backlog that 
has piled uo in Seattle. Alaska 
Airlines flights between An 
chorege and the Stales have 
been temporarily halted while 
their three C-54*s undergo re¬ 
pairs in California mainten¬ 
ance shops, nights are npt ex¬ 
pected to. fa|e resumed for at 
least another two weeks. 

ATA has operated four C-46’s 
on an average 14 flights per 
week between Anchorage and 
Seattle. At least seven flights 
Dor week were solely eargo 
carrying opeAitions. 

“We have tried to fill Alaska’s 
needs by running planes as they 
were needed),” Hunt comment¬ 
ed. 


- .. •• 
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S is m a kin g these flights' ud 
mty of cargo to haul, shows 
tere a great need for the 
The orders grounding t>i< 
are going to work a hardship 
Territory. I fall to under- 
rbat right CAB has to impose 
ps on the people of Alaska." 
while, a survey of city groc- 
■es today revealed that with- 
eptions. the merchants were 
ting all of the air cargo they 

Need More Space 

Ltady's grocery reported that they 
are getting their regular allotment of 
shipping space, but they were un¬ 
able to get additional space on air¬ 
line planes for eggs, bacon and other 
fresh foodstuffs that are needed. 

Northern ftnmr nrrrj a? grocery de¬ 
partment reported that their ship¬ 
ments were being cut. and the supply 
of air cargo Is not meeting their 
complete needs. 

The Nevada Kid store reported 
that they are direly in need of 
eggs, milk and m any other Iteris of 
fresh 1’oocL Furthermore, the store 
had freight'at Valdez, but couldn’t 
pick It up In their own truck be¬ 
cause parts to repair the vehicle 
couldn’t be obtained via air freight. 
Big Danaad 

Piggiy Wiggly also reported that 
the store was running short of many 
Items of fresh foodstuffs because 
air freight service to the city was 
not able to completely supply the 
demand. 

AH merchants reported that they 


regulations could be playing a vital role liTsvppiymg ifie j 
territory. / 

This is no reflection on the scheduled airlines. They / 
have given good service, but they are short of planes and I 
there is room for additional airline service between the \ 
States and Alaska. J 

The CAB apparently does not understand how greatly I 
Alaska leans on air freight service. The territory does not \ 
begin to produce sufficient milk, eggs and other fresh I 
food to take care of its own needs. We must have adequate / 
air service. And why should residents of Alaska go with- ‘ 
out things that they need, because of some whim of the 
CAB? 

The action taken against Air Transport Associates 
"has been a heavy blow to the territory, and it is an ex¬ 
cellent example of harmful governmental meddling in 
private business, and sheer stupidity on the part of Wash¬ 
ington bureaucrats, _. j 

had been doing busi n ess with ATA. CAB seems to forget that we ar? 
and that the airline’s service was not connected to the States by a 
valued, and beneficial. The airline railroad. The only overland link Is 
was especially useful to merc h a n ts a dirt r0 od that Is practically a trail 
during the recent embargo imposed We must have air service In the Ter- 


by scheduled airlines here. ritorj 

Effective Soon jnatll 

The order closing down ATA’s one." 
operations becomes effective Oct. 21, 
but the company has already cur- 


ritory. but the CAB has been elim¬ 
inating the smaller ai rl i n es one by 


Against It 

Mrs. Dale pointed out that the 


tailed Its service In anticipation of CAB s action Is a direct blow against 
the closure. Three of Its four C-46 ^ rrlT ,n P w of free enterprise, 
transport planes are now grounded -i believe In free enterprise and 
at the airport In Seattle. cnmnetltion.” she said "I’m against 


ai me airport in Seattle. competition,” s he said ”rm against 

“Alaska Is not an agriculture coun- ^ CAB - S attempts to regulate air-, 
try as yet," Mrs. Dale pointed out n nw and force smaller companies 
today. "We must bring In most of out of business, when they are need- 
our fresh milk, eggs, fresh vegetables » 

and fruits. We need the airlines t 

to supply us, and we need the best I 

service it Is possible to get. The j 





the A. T. A. made scheduled or 
regular flights when supposed to 
operate only Irregularly between 
Seattle and Anchorage, Is effec¬ 
tive October 2L 
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FREIGHT BACKLOG—Parcel, of freight for Alaska 
art pM high into crowded N or t h we rt Airline* 
lo-fcdiag dock at Seattle-Taooma International Air- 
port, where backlog of 34,000 poond* of freight 
await «pa iff on line'* northbound plane*. Making 


the freight ptlcnp wnr*e wn a **« 
order to Air Tran*port Aaaoei* 
•chednled line and large aarrier 
freight, by the Civil Acronantie* 


Associate*. Seattle 


<rw4* aa4 Cirtw Phata.) 
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WHY THEY’RE PICKING 

ON THE NON-SKEDS 


The nation’s non-scheduled airlines 
are fighting the CAB for survival 


By FRED WILSON 


H ARDLY anybody has noticed it, but a David- 
and-Goliath fight over the nations airways has 
been going on in Washington, D. C. On one side 
(Goliath’s) are the scheduled-airline operators, bolstered 
by mail-pay subsidies, favored with government regula¬ 
tions and sustained by preferential purchasing arrange¬ 
ments. On the other side (David’s) are the nonscheduled 
airlines, twirling a sling which seems to contain nothing 
but one hard rock of righteousness. 

It is a difficult battle to report. All the shouting 
comes from David, whose role is played by one Amos 
E. Heacock, a' blond, blue-eyed, square-jawed, good- 
looking former Air Force pilot who was personal pilot for 
Gen. Carl A. Spaatz and liaison officer with the Troop 
Carrier Command. Now head of his own airline (Air 
Transport Associates of Seattle), Heacock is spokesman 
(as president also of Air coach Transport Association) 
for the nonscheduled operators, who have come under 
increasing regulatory fire by the Civil Aeronautics Board 
since the middle of 1947. Appeal to the CAB for reason¬ 
ableness has netted the nonskeds nothing; but an at¬ 
tentive ear has been turned by many a congressman 
and senator, in Heacock’s frequent appearance before 
congressional committees. 

In his most recent appearance — in April, before 
the Senate’s select committee on small business — 
Heacock told also how the scheduled airlines have moved 
into the Pentagon to prevent the military’s use of 
nonscheduled airlines in the war emergency. 

"The scheduled-airlines power in the Pentagon is 
C. R. Smith, president of American Airlines, giant of the 
domestic scheduled trunk lines. He recently completed a 
tour of service as a major general, and as special assistant 
to Secretary of the Air Force Thomas K. Finletter. He was 
Finletter’s adviser on procurement. With the promotion 
of Delos W. Rentzel, former employee of C. R. Smith’s 
American Airlines, through positions as head of the Civil 
Aeronautics Administration and the CAB, to under¬ 
secretary of commerce for transportation, Rentzel will be 
the czar of transportation policies while Smith will have 
advisory powers on equipment procurement for the Air 
Force," said Heacock. 

"Underneath this power in the Pentagon are such 


people as the Air Transport Association men, who answer 
the phone at the Air Force’s air-transportation-procure¬ 
ment office in the Pentagon. Desk space and telephones 
have been provided this private commerc i a l organization 
there. These men are responsible for the allocation of 
requests for air transportation that come from all three 
services — Army, Navy and Air Force. This close control 
has prevented official military personnel movements from 
going to domestic nonscheduled air carriers." 

Despite this "rigging" of the Pentagon, the non¬ 
skeds have taken part in the Korean-emergency airlift- 
not much in the carrying of troops, but notably so in 
the carrying of supplies. Yet only the direst of urgencies 
has caused them to be used — and their participation 
could be considerable. Reports on file with the CAB 
indicate that 55 nonscheduled carriers flew a total of 
447,110 passengers and 751,065,973 revenue passenger 
miles in 1950. This was a gain of nearly 100 per cent in 
passengers carried, over 1949, and a gain of 67 per cent 
in passenger miles flown. In gross revenue it totaled near¬ 
ly $>40 million. 

In earlier congressional-committee hearings, Hea¬ 
cock has recounted the birth, growth, success and frustra¬ 
tion of the nonscheduled carriers: 

"Many veterans of World War II," he has explained, 
“have made air transportation their life work. We had 
visions of mass air transportation in a new age. We saw 
millions of people moving by air who had never flown 
before. We saw a nation’s commerce moving by air, 
freight moving by air; yes, and mail — all first-class mail- 
moving by air, just as we moved the planeloads of mail 
in the war zones. 

“Congress voted us priorities to buy surplus trans¬ 
port aircraft. The War Assets Administration in bro¬ 
chures like this (indicating) urged us to buy surplus 
aircraft, to start our own airlines. The government, we 
thought, was welcoming u> into the air-transportation 
industry. We started our own airlines. The CAB advised 
us that until we could get a certificate of public con¬ 
venience and necessity we would be restricted to non¬ 
scheduled activity. That seimed fair enough to us, for 
out concept of efficient ar-carrier operation was de¬ 
mand-type service operating with full-load factors. We 
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believed we could thereby provide the worlds lowest- 
cost air-transportation service — and we did! 

But after the post-war welcome for returning vet¬ 
erans wore thin, Heacock declares, “a sinister and 
evil purpose became evident in the attitude of the CAB 
toward us. Not only must we not quote a schedule, said 
the board, but we must be ‘irregular and infrequent’ The 
nonscheduled carriers considered themselves, almost 
without exception, as falling into this category. Although 
we became uneasy at the growing restrictions, there was 
not much we could do about it anyway. Our life savings 
were already invested in the industry of our choice, 
the decision was made, and we had to continue or ac¬ 
cept bankruptcy.” 

Heacock was speaking, above, for 24 nonscheduled 
air carriers, 90 per cent of whose crews and key manage¬ 
ment personnel were World War II veterans. Even then 
they had been called on by the Munitions Board to step 
into the Korea airlift-which they did-for the hauling 
of war gear to the west coast and thence to Japan and 
Korea. Yet the position of the CAB at that time, as now, 
Heacock charged, was "that we have established our 
businesses illegally, that we have bootlegged our indus¬ 
try into a position where it is available for national 
defense! 

"I, personally, must drop the nonscheduled airlift- 
mobilization-planning activity I am engaged in,” he sa id, 
to proceed to Seattle in order to fight CAB prosecution 
for so-called ‘frequency and regularity’ in my company’s 
operations to Alaska. This in the face of wires and let¬ 
ters from the people of Alaska requesting the retention 
of our service,” Heacock told the congressmen. 

Despite his heroic efforts then and later, however, 
the CAB s continued anti-aircraft fire brought down sev¬ 
eral nonskeds, all of whom must constantly balance their 
operations between what is normal, sensible business 
procedure and the CAB’s nonsensical yet deadly rules. 
Arrow Airlines and North American Airlines, both of 
Los Angeles, and Golden North Airways and Mt. Mc¬ 
Kinley Airways, both of Seattle, are the latest CAB 
victims. The latter two airlines were engaged in vital 
transportation of goods to Alaska-if not munitions, at 
least the life-giving produce that northland dwellers 
need. 

Alaskans were hopping mad. The nonskeds have 
been their friends through thick and thin, reducing 
passenger fares, Seattle to Fairbanks or Anchorage, from 
$185 to $65, and air-cargo rates from 95 to 15 cents a 
pound. For the first time in far-north history, even some 
of the remotest cities of Alaska have been enjoying 
crisp lettuce, fresh eggs and milk, and other essentials 
hitherto denied them. Often these are flown north in en¬ 
tire planeloads. 

In the recent hearing before the Senate select com¬ 
mittee on small business, Cov. Ernest Gmening of 
Alaska declared the northlanc is dependent on the non¬ 
skeds as a vital transportation link. "It wouldn’t be so 
bad if Alaska had other mians of transportation, as 


are widely available in the States—such as railroads, 
buses and highways — but in Alaska there is, for all 
practical purposes over a wide area, only one mode 
of transportation: the airplane. The CAB never has 
recognized this fact and keeps on trying to regulate 
Alaska flying as if it were in the States,” he said. 

Alaska’s delegate to Congress, E. L. Bartlett, ques¬ 
tions the entire philosophy of the Civil Aeronautics Act, 
which was passed in 1934 as a reform from abuses of 
those days. "Let the same safety rules be applied to all 
aircraft (they are, today), and let aviation expand as it 
will,” says Bartlett. 

In his criticism he has cut through to fundamentals. 
America’s much-boasted free-enterprise system is all but 
extinguished in the monopoly-breeding Civil Aeronautics 
Act. The very designation, "nonscheduled,” and the 
restriction against frequency and regularity, are poison¬ 
ous to the spirit of competition and fair play. Heacock 
has explained that while the nonskeds at first accepted 
the nonscheduled classification, thinking it harmless (as, 
indeed, it was up to mid-1947), later they found it 
synonomous with “marked for death.” One CAB official 
in Alaska, in fact, has been reported on reliable authority 
as having boasted privately that CAB intention is to 
strangle the nonskeds to death by ever-increasing restric¬ 
tions. In their own defense many nonskeds have, of 
course, applied for certification, even though they know 
it to be a futile gesture: none has been certified as a 
scheduled carrier. 

An Excellent Safety Record 

Safety-wise the nonskeds, contrary to a notion 
that has been fostered through half-truth national- 
magazine articles and in other ways, are in good shape. 
For a twenty-month period ending this spring, the non- 
sked common-carrier operators with services available to 
the public had flown a billion passenger miles without 
a serious accident. The scheduled airlines, by contrast, 
had during the calendar year of 1950 suffered 130 fatali¬ 
ties in ten billion passenger miles. In Alaska, the non¬ 
skeds presently operating — with C-46 or larger airplanes 
— have never had a fatal accident, although both the 
scheduled and the military operators have had several 
bad crashes. 

It has been pointed out that a great many business 
failures have been suffered among the nonskeds due to 
their own intense competition, and to the fact that only 
part of them have been able to obtain suitable aircraft. 
Without subsidy help such as many of the scheduled air¬ 
lines have had - CAB guaranteeing a mail-carrying 
subsidy. Reconstruction Finance Corporation therefore 
granting a loan - the nonskeds have had to scrounge 
for their aircraft. Many of them have bought the com- 
parativelv plentiful C-47 (military version of the DC-S), 
but it is no match for the higher-powered, larger- 
capacity, longer-range Curtiss Commando C-46 — which 
has been available in restricted numbers. 

(By terms of the Surplus Property Act, aircraft 
that were “surplused” in foreign lands had to be sold 
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there, not returned to the United States for sale. This 
gave a large number of C-46s — a larger number than 
were available to nonsked purchasers in die U. S. — to 
the Chinese Nationalists; and now, of course, the latter 
planes are in the hands of the Chinese Reds.) 

One of die most flagrant examples of the campaign 
to “get" die nonskeds occurred in California. There, 
California Central Airlines, founded by CoL C. C. 
Sherman in 1947, began service in 1949 with three 
round-trip flights daily between Los Angeles' Lode- 
heed Air Terminal and San Francisco Municipal Air¬ 
port The fare for one way on this airline, the first in 
the United States to offer intrastate air-coach service, 
was $9.99 without tax, or about three cents a mile. Only 
two days after CCA began operations, however, the 
California Public Utilities Commission instituted an in¬ 
vestigation inquiring into the reasonableness, lawfulness 
and propriety of the fares, rates, rules, regulations and 
charges of the new airline. Although it seems impertinent 
for such an investigation to be started at all - and especial¬ 
ly so before the airline had had a chance to show its 
mettle — the conclusion is interesting: 

It was all right for CCA to operate, said the commis¬ 
sion, provided it obtained an average annual load factor 
of not less than 70 per cent. This may have seemed 
unattainable to the commissioners but, actually, at the 
end of the year CCA showed a 73.6 percent load factor, 
had hauled 83,104 revenue passengers and had flown 
25,688,686 accident-free miles! 

The next attack came in the form of a “non-contro¬ 
versial" bill (S.B. 1624) in the California legislature, 
introduced by Senator Hatfield April 26, 1949. This bill, 
among many other petty provisions, required almost 
every commercial airplane owner in the state to prove 
that existing transportation services were inadequate be¬ 
fore he coPld run his own line. Fortunately S.B. 1624 
was defeated. 

Get On The Band Wagon 

And when CCA went on to make a glorious succ ess 
out of its air coach flights, the scheduled airlines were 
not long in changing their operations to fit this new 
pattern. Western Air Lines, which had complained loudly 
in July, 1949, about “unscrupulous" cut-rate carriers, 
entered the same field in August of that year. A Delaware 
corporation, WAL formed a subsidiary — Western Air 
Lines of California — and, using planes, crews, mainten¬ 
ance and facilities of the parent company, began flying 
the LA-SF run in air-coach fashion too. In April, 1950, 
United Air Lines — long a sniffer at “uneconomical" air- 
coach operations, capitulated and jumped in too. 

Yet despite these two competitors — both of which 
got plenty of business, WAL soon surpassing OCA in 
volume — CCA has stayed in the black. In 1950 CCA 
carried 93,645 passengers, an increase of more than 
10,000 over 1949. Up to early summer this year, CCA 
haH hauled more than 200,000 passengers with a perfect 
safety record. The line is now operating 28 flights daily, 
not only between LA and SF, but to San Diego from LA 


„ „ T . v. nruSs and two DC-4s are de luxe 

“ well IB Oght 80* 

ships, with smart stewardesses, a snaas ourm* 5- 

for every peseng er, and medetdoos cm-tnxsavxx. 

CCA wants to expand its opoatons bej««d C*. 
fomia - but it can't, of course, as long as the CAB and 

its silly freqoency-and-regularity restrictions stand m the 

way, CCA’s application for certification as a scheduled 
carrier has been ignored by the CAB exactly as have the 
nonskeds’ applications. 

It has been charged on behalf of the scheduled car¬ 
riers in general that the nonskeds have been “slam¬ 
ming the cream" of die scheduled airlines’ business. An 
impartial survey by the Census Bureau at the request 
of the CAB proved, however, that over 70 per cent of 
the nonsked passengers would not have gone by air at 
all except for die lower rates. 

At the same time the CAB, while granting juicy 
mail-carrying subsidies to die scheduled airlines-amount- 
ing to more than $100 million a year, according to 
Heacock — has restricted die nonskeds to eight flights 
a month; and this spring the CAB proposed restricting 
the nonskeds to three flights between any two points in 
any four-wed: period- The nonskeds declare this will, if 

enforced, be a “death edict" 

“Most of our businesses can not continue to exist 
on even eight trips in four weeks," says Heacock. "The 
poor utilization of equipment would destroy us. The 
order is not one of regulation but of liquidation. 

A careful scrutiny of recent trends in aviation re¬ 
veals that the public will be the loser if this liquida¬ 
tion takes place. For die nonskeds have been the real 
servants of die people, providing die worlds first 
“grassroots" air transportation. And the nonsked operators 
have been historically correct in their estimates of 
what was needed. 

“The scheduled airlines saw a big post-war expan¬ 
sion of passenger transportation and they equipped 
for luxury-type service. The demand-type nonskeds went 
after die air-coach traffic with high-density seating on 
converted cargo aircraft," Heacock told listening con 
gressmen. “The scheduled carriers with the active ess 
ing of the CAB raised rates. We lowered diem. The 
scheduled earners’ traffic leveled off in 1946 an • 
Ours increased. Finally, die entire industry followed toe 
nonskeds’ leadership into coach fares, family ares, 
of-the-week fare®, »H of which were in the coned: drrec- 
tion of lower fix®** Even United An- Lmes, fcW 
holdout against air-coach transportation, now dmcoverr 
to id very real surprise that it can make 
money wite D06s converted for coach traffic than it 

can virith the first-class traffic. 

The inevitable conclusion is that 
everything considered, have a pretty g g °r 

public and for national defense. If they can only be 
allowed to develop their plan the world can go places- 
by air. But, first, unfair regulation must be removed. 
In this struggle let us hope that David will wm agam. 
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Aircoach Transport Association Exhibit 11 
Suite 316, Bond Building 
Washington 5, D. C. 

October 27, 1950 

Officers and Board of Directors, year ending August 26, 
1951: 

Amos E. Heacock, President—Air Transport Associates, 
Inc., Seattle, Washington; I. E. Hermann, First Vice Pres. 
—Great Lakes Airlines, Los Angeles, California; John 
Belding, Second Vice Pres.—Continental Air Charters, 
Miami, Florida; H. B. Robinson, Secretary—Peninsula Air 
Lines, Miami, Florida; C. H. Smith, Treasurer—Modern 
Airlines, New York, New York. 


Information and Argument in Opposition to Draft Re¬ 
lease No. 43, and Alternative Plan for Regulation 
of the Demand-Type Air Carrier Industry 

Ratified by: General Membership Meeting, Aircoach Trans¬ 
port Association, Hotel Astor, New York City, October 
25, 1950 

This presentation is for the purpose of registering the 
united opposition of the non-scheduled industry, as repre¬ 
sented by Aircoach Transport Association, to Draft Release 
No. 43. This presentation is in three parts. I. Information 
and argument in opposition to Draft Release No. 43. II. 
A. C. T. A. Alternative Plan for Regulation of the Demand- 
Type Air Carrier Industry. III. Information and Argu¬ 
ment in Support of A. C. T. A. Alternative Plan. 

Information and Argument in Opposition to Draft 

Release No. 43 

Legal 

Aircoach Transport Association asserts that Draft Re¬ 
lease No. 43 is legally invalid, economically unsound, and 
ethically unjust. At the moment, however, we shall attack 
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the legal validity of the regulation, considering later the 
economic, and ethical arguments. 

Draft Release No. 43 is illegal because the regulatory 
concept from which it was drawn and upon which it is 
based, regulation 291, is itself illegal. Draft Release No. 
43, therefore, is an illegal amendment to an illegal regula¬ 
tion, Regulation 291. 

Regulation 291, in its application to “large irregular air 
carriers” operating aircraft grossing 25,000 pounds or 
more, is legally invalid because it was applied to the so- 
called “large irregular carriers” in violation of the Ad¬ 
ministrative Procedure Act, in violation of the Civil Aero¬ 
nautics Act of 1938, and in violation of the constitutional 
guarantees of equal protection under the law and protection 
from the destruction or confiscation of property without 
due process of law. 

1138 Draft Release No. 43, if enacted, would carry out 
the inherent misregulation of Regulation 291 to the 
point that an entire industry doing 26 million dollars ’ worth 
of business a year and serving hundreds of thousands of 
people would be deprived of property without due process 
of law. To document these sweeping but well founded 
arguments, we must examine the history of the Civil Aero¬ 
nautics Act of 1938 and Regulation 291, which was formerly 
numbered Regulation 292.1. 

We have been informed that the Civil Aeronautics Act 
of 1938 grew out of a famous Senate investigation of 1934, 
known as the Black Investigation. It is felt that Senator 
Black was appointed to the Supreme Court of the United 
States at least partially as a result of the reputation and 
stature he gained through exposure of corruption in the 
award of air mail contracts by the Post Office Department. 
The corruption of Post Office officials by airline companies 
seeking air mail contracts became a national scandal and 
President Roosevelt cancelled the existing mail contracts 
and ordered the mail transported by the Army Air Corps. 
Congress and the country demanded a reform bill, a bill 
which would prevent the concentration of economic power 
in a few airline companies through the award of air mail 


contracts to those companies. Congress demanded that 
competition be preserved—that air transportation be de- | 
veloped and that many other reforms be accomplished. 

The Civil Aeronautics Act of 1938 was essentially a re- | 
form bill. The bill called for regulated competition. Al¬ 
though the scheduled airline industry has contended that 
it is a “regulated monopoly”, at no time did Congress 
demand a regulated monopoly. Neither did Congress 
express a desire for treating air transportation as a “public 
utility”. Public utility regulation does not retain the 
concept of competition, but establishes franchises with rates 
dictated by government. The idealism of Congress’ inten¬ 
tions, backed by national public opinion, was well expressed 
in the Declaration of Policy, Section 2 of the Act : 

“In the exercise and performance of its powers and 
duties under this act, the authoritv shall consider the 
following, among other things, as being in the public 
interest and in accordance with the public convenience 
and necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and j 
of the national defense; 

(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans¬ 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys- . 
tem properly adapted to the needs of the foreign and 
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domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

(f) The encouragement and development of civil 
aeronautics.” 

1139 Note that while many other sections of the Act give 
the Authority permissive power, Section 2 uses man¬ 
datory language. Thus, the Authority “shall consider * * * 
as being in the public interest”. 

The Civil Aeronautics Board, therefore, must consider 
“the promotion of adequate, economical, and efficient serv¬ 
ice by air carriers at reasonable charges, without unjust 
discriminations or undue preferences or advantages or 
unfair or destructive competitive practices” as being in 
the public interest. Likewise, the Board must consider 
competition, preserving the inherent advantages of air 
transportation, and the encouragement and development 
of an air transportation system for national defense as 
being in the public interest. 

Title IV of the Civil Aeronautics Act of 1938 covers air 
carrier economic regulation. The first paragraph of this 
title, Section 401, provides that “No air carrier shall en¬ 
gage in any air transportation unless there is in force a 
certificate issued by the Authority, authorizing such air 
carrier to engage in such transportation”. There is no 
question but that the Act intended that all scheduled air 
carriers were to be subject to this requirement. However, 
Congress took care to assure that the property rights of 
carriers already in existence would be protected. Thus, 
the principle of “grandfather rights” was respected. Any 
air carrier continuously operating as such from May 14, 
1938 until the effective date of the Act had only to make 
application in order to secure a certificate of public con¬ 
venience and necessity. It would have been unthinkable 
for Congress to destroy established businesses by refusing 
operating authority to any air carrier already in opera¬ 
tion. It is equally unthinkable that Congress placed powers 
in the Board to destroy an existing industry doing several 
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tens of millions of dollars worth of business a year by 
means of new regulations, new and stricter interpretations 
of existing regulations, or by application of a regulation 
to a new industry if that regulation was not designed for 
that industry. 

No, on the contrary, Congress gave the Board permissive 
powers to prevent any undue burden upon any air carrier if 
because of the unusual circumstances affecting the opera¬ 
tions of such air carrier it would cause undue burden if 
the Authority did not act. 

For this reason, the Air Carrier Economic Regulations 
of Title IV which began with the certification requirement, 
was concluded with Section 416. Congress wisely did not 
attempt to determine in 1938 what types of carriers should 
be exempted from the provisions of Section 401. For 
Congress in Section 2 demanded “the encouragement and 
development of an air transportation system properly 
adapted to the present and future needs * # 

However, Congress did have in mind a definite group of 
air carriers that it wished to exempt from certification 
requirements in 1938. These were the fixed base, single 
engine aircraft operators offering local sightseeing flights, 
student instruction, crop dusting and occasionally a flight 
to a resort or to a nearby city when an aircraft was char¬ 
tered for that purpose. Congress desired that these air 
carriers, “not engaged in scheduled air transportation”, 
should be exempted from the requirements of Section 401. 
Had that been the only type or group of air carriers Con¬ 
gress wanted exempted, Congress would have written the 
exemption for this group of air carriers directly into the 
Act. 

However, Congress realized this group of air carriers 
might be only one of several groups or types of air carriers 
“not engaged in scheduled air transportation” that might 
require exemption to avoid undue burden, unjust destruc¬ 
tion of property rights, etc. Therefore, Congress adopted 
the wiser course of granting the Authority wide 
1140 exemption powers, which could be exercised for any 
air carrier or group of air carriers in the future. 
Note that the Act itself did not at any time use the language 
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“irregular” or “infrequent” as a description of any type 
of operation. The only mention in the language of the 
Act of any group of air carriers other than scheduled air 
carriers is in the words “Any air carrier not engaged in 
scheduled air transportation” found in Section 416(b)(2). 
Xote that this phrase carries the same meaning as “non- 
scheduled air carriers”. Congress gave the Authority 
powers to exempt any “air carrier or class of air carriers”, 
but implied that the purpose of providing exemption powers 
to the Board was primarily to relieve air carriers “not 
engaged in scheduled transportation” or in other words, 
non-scheduled air carriers, from the burdensome certifica¬ 
tion requirements. This implication is carried in the lan¬ 
guage of Section 416(b), which provides for exemption 
from subsection (1) of Section 401 for two groups of air 
carriers: A. Any air carrier not engaged in scheduled air 
transportation. B. A scheduled air carrier under certain 
circumstances if the operations of such scheduled air car¬ 
rier are conducted during daylight hours. 

It is clear that the Act contemplates much more liberal 
exemptions for air carriers or classes of air carriers “not 
engaged in scheduled air transportation” than it does for 
scheduled air carriers. This was only fair in that non- 
scheduled air carriers were risking their investment where¬ 
as scheduled air carriers were being underwritten by the 
Post Office Department. While scheduled air carriers were 
to be under much stricter regulation than non-scheduled air 
carriers their mail pay was geared to “the need of each 
such air carrier for compensation for the transportation 
of mail sufficient to insure the performance of such service, 
and, together with all other revenue of the air carrier, to 
enable such air carrier under honest, economic and efficient 
management to maintain and continue the development of 
air transportation # * *”. Since non-scheduled air carriers 
did not have the privilege of government subsidy which was 
in reality a guarantee against loss, these “free enterprise” 
carriers could be relieved of burdensome certification re¬ 
quirements if the Authority so ordered. 

Section 416 of the Act, before going into the matter of 


m 

exemptions, provided for the following grouping of air 
carriers: 

“(a) The Authority may from time to time estab¬ 
lish such just and reasonable classifications or groups 
of air carriers for the purposes of this title as the 
nature of such services performed shall require; and 
such just and reasonable rules and regulations, pur¬ 
suant to and consistent with this title, to be observed 
by each such class or group, as the Authority finds 
necessary in the public interest.” 

Thus, before imposing regulations upon a type or group 
of air carriers, the Board must first establish “just and 
reasonable classifications or groups of air carriers”, and 
define such classifications or groups as a prerequisite to 
regulation. Note that such classifications of carriers must 
be “just and reasonable” and also that the “rules and 
regulations, pursuant to and consistent with the provisions 
of this title, to be observed by each such class or group 
must be just and reasonable.” 

This paragraph makes clear that what is a “just and 
reasonable” classification for one group of air carriers is 
not necessarily a just and reasonable classification for the 
purposes of regulation for another group of air car¬ 
riers. It is also clear that “just and reasonable rules 
1141 and regulations” prescribed for one class or group 
of air carriers is not just and reasonable for another 
group of air carriers. For this paragraph requires that 
classifications or groups of air carriers must be established 
“as the nature of the services performed by such air car¬ 
riers shall require”. Later, it will be shown that the nature 
of the services performed by large irregular air carriers 
was never considered by the Authority or by the Civil Aero¬ 
nautics Board when Regulation 291 was established for the 
small fixed base operators in 1938. 

In Section 416(b)(1), the Authority’s exemption powers 
were stated: 

“The Authority, from time to time and to the extent 
necessary, may (except as provided in paragraph 2 
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of this subsection) exempt from the requirements of 
this title any provisions thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is, or 
would be an undue burden on such air carrier or class 
of air carirers by reason of the limited extent of, or 
unusual circumstances affecting the operation of such 
air carrier or class of air carriers and is not in the 
public interest”. 

This is not a narrow authority, it is a broad and extensive 
authority. The Board can exempt a carrier or whole 
classes of air carriers from any or all of the economic 
regulations of Title IV of the Civil Aeronautics Act. To 
qualify for such exemption, a carrier or class of air car¬ 
riers must establish two conditions of eligibility: 1. Undue 
burden by reason of the limited extent of the carrier’s 
operations. 2. That enforcement of the rules and regula¬ 
tions upon the carrier or class of air carriers is not in the 
public interest . Note that both paragraphs, Sections 416(a) 
and 416(b) end with the significant words “in the public 
interest”. In the first paragraph, the Authority is given 
permissive powers to establish just and reasonable classi¬ 
fications of air carriers for purposes of regulation and is 
further empowered to make just and reasonable rules and 
regulations applicable to each class of air carriers provid¬ 
ing the Authority finds it necessary in the public interest. 
Thus, the public interest is the determining factor in estab¬ 
lishing classifications of air carriers and using such classi¬ 
fications as vehicles to separate carriers and determine the 
regulations to be observed by each such class or group. 
Also, the second paragraph provides for exemptions where 
undue burden is shown and where enforcement of the rule 
or regulation is not in the public interest. If there was 
no statement as to what is to be considered in the public 
interest to be found in the Act, then it might be more diffi¬ 
cult to establish whether a group of air carriers, such as 


983 


those represented by the Aircoach Transport Association 
should be exempted. 

If it were not clearly stated in the Act what Congress 
considered to be in the public interest, then there is a possi¬ 
bility for confusion to exist. In answering the city inter¬ 
veners in the Alaska Service case who demanded the con¬ 
tinuance of non-scheduled air transportation, Examiner 
William B. Cusick decided that public interest “encom¬ 
passes the financial well-being of those carriers supported 
in whole or in part by the federal treasury”. 

However, the permissive powers provided in Section 416 
referred to the mandatory statement of public interest in 
Section 2 of the Act. It is mandatory for the Board 
1142 to consider “the promotion of adequate, and efficient 
service by air carriers at reasonable charges, with¬ 
out unjust discriminations, undue preferences or advan¬ 
tages, or unfair or destructive competitive practices” to be 
in the public interest. While it will be shown later that 
non-scheduled air carriers do not, in fact, adversely affect 
the financial well-being of scheduled air carriers if sched¬ 
uled air carriers are prevented from quoting rates below 
cost to meet competition, nevertheless, it is believed that 
the right to existence and the right to compete for traffic 
is one that should not be denied to non-scheduled air car¬ 
riers. It is in the public interest that they be permitted to 
operate. 

Competition is defined in Webster’s dictionary as “the 
effort of two or more parties, acting independently, to 
secure the custom of a third party by offering most favor¬ 
able terms.” It is hardly in keeping with the mandate of 
Section 2 requiring the maintenance of competition to argue 
that the certificating of two or more scheduled carriers for 
the same route, quoting the same prices, fulfills the mandate. 
For the most important of “favorable terms” offered is 
that of price. 

Non-scheduled air carriers opened up the first real com¬ 
petition, price competition, for the scheduled air line sys¬ 
tem. The other terms offered were not as enticing as that 
of price. The carriers offered high-density seating with 




consequent reduction in comfort. They offered demand- 
type service which offered service only when high load fac¬ 
tors were available, in order to maintain price. The custo¬ 
mer bought his ticket in less pretentious ticket offices, had 
less expensive service and meals aloft. The transportation 
equipment used, while fully as safe, was slower and usually 
less comfortable. The customer had no schedule to guar¬ 
antee arrival at destination to make an appointment or 
another airline connection. Lack of available load on one 
day might force him to wait over a day for transportation. 
Nevertheless, the customer, the American traveling public, 
has the right of all Americans to select the terms most 
advantageous to his income level. The traveling business 
man, professional people, those on expense accounts, and 
those whose income level was high continued to demand 
scheduled airline service as the terms most advantageous 
to them. 

On the other hand, thousands upon thousands of people— 
the little people who make up the bulk of Americans—the 
working people, housewives, soldiers and sailors, family 
groups—traveled by air for the first time on non-scheduled 
air carriers. The industry figures, based upon industry 
questionnaires, claimed 80% of their customers would not 
have traveled by air at all except for the low price terms 
offered. Later these figures were substantially confirmed 
by a Census Bureau survey. 

The subject will be covered more fully in the economic 
arguments for continuance of the service of ACTA mem¬ 
bers, but we are establishing at this time only the legal 
point that our type of service brought genuine competition 
to the air transportation industry. For the first time two 
parties, scheduled and non-scheduled, acting truly inde¬ 
pendently, sought to secure the custom of the traveling 
American by offering two entirely different sets of terms. 
The result was nothing less than sensational. A whole new 
market was tapped. The demand-type service proved to be 
four-fifths complementary, one-fifth competitive. Thou¬ 
sands of people, attracted to air transportation for the first 
time by price on non-scheduled lines, later patronized sched¬ 
uled lines, making up for any diversionary effect on sched- 
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uled traffic. The pioneering of the non-scheduled carriers 
in this new market was followed by the rush of practically 
all scheduled air lines to establish pseudo-aircoach services 
of their own—a phenomenon which will be discussed 
later. 

1143 The legal argument, however, is this: The Board 
is under mandatory instructions to consider competi¬ 
tion as being in the public interest. ACTA members have 
provided the competition; it is in the public interest that 
such air carriers be preserved. If there is any doubt as to 
what “favorable terms” Congress had in mind in demand¬ 
ing “competition”, the Act spells it out in no uncertain 
terms: 

“Section 2 * * * The Authority shall consider * * * 
as being in the public interest * * * The promotion of 
adequate, economical, and efficient [High load fac¬ 
tors?] service at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices.” 

This, we contend, is a clear mandate to the Board that 
the services of ACTA members must be considered in the 
public interest. The Board clearly has the authority, there¬ 
fore, to exercise its broad permissive powers in Section 416, 
to prevent the catastrophic undue burden upon ACTA car¬ 
riers because of the unusual circumstances shown. The 
Board acted courageously in the Air Freight case against 
the opposition of the entire scheduled airline industry. 
The scheduled airline industry sought to show that their 
belated entry into the air freight field made the air cargo 
carriers economically unnecessary—that the air cargo mar¬ 
ket was best served by regular scheduled airline service. 

These same arguments will be made by the scheduled air¬ 
lines against the applications of ACTA members to be cer¬ 
tificated as demand-type air carriers catering to the second- 
class air transportation market—that the scheduled air¬ 
lines belated entry into the psuedo-aircoach field make the 
demand-type aircoach carriers economically unnecessary— 
that the Aircoach market is best served by regular sched¬ 
uled airline service. However, we believe after thorough 
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documentation of our position, you will again have the 
courage to decide that it is to the public interest to have 
all-aircoach carriers serve this market. 

One of the first acts of the Civil Aeronautics Authority 
of 1938 was to adopt an exemption order for the group of 
fixed base single engine aircraft operators that existed at 
that time. The Administrative Procedure Act required 
that government regulatory agencies must give notice and 
have a hearing before adopting regulations vitally affect¬ 
ing the businesses involved. It is assumed that in 1938 
such notice and hearing was given and there was little if 
any objection to establishing a classification of such car¬ 
riers and exempting them from the certification require¬ 
ments of Section 401. Thus, without any controversy, reg¬ 
ulation 292.1 was adopted in 1938 exempting this class of 
air carriers, providing the air carriers conducted “infre¬ 
quent and irregular” operations. In application to the 
small fixed base operators whose primary revenues came 
from other than air carrier operations, this classification 
and this regulation may well be considered “just and rea¬ 
sonable”. In fact, “infrequent and irregular” fairly, accu¬ 
rately described the type of service provided by the fixed 
base operators when they were not engaging in flight in¬ 
struction, sightseeing flights, crop dusting, etc. 

However, the air transportation industry has made tre¬ 
mendous strides since 1938. It is almost too fantastic to 
believe, but it is a fact that a regulatory agency charged 
with the promotion and development of Civil Aeronautics 
was so far behind the actual advancement of Civil Aero¬ 
nautics that its regulation of 1938 was applied in 1947 and 
1948 to a great new air carrier industry established by re¬ 
turning war veterans. The gross weight of the air- 
1144 craft being used by “large, irregular air carriers” 
is sometimes 100 times the gross weight of the air¬ 
craft covered by Regulation 292.1 in 1938! Nevertheless, 
this regulation which was archaic and fantastic when ap¬ 
plied to modern transport aircraft operations caused only 
a ripple of change in the regulation in 1947-48. Air car¬ 
riers operating equipment of more than 25,000 pounds gross 
were called “large irregular air carriers” while operators 
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using equipment of lower gross weight were called “small 
irregular air carriers”. 

To bring our history of Regulation 291 up to date, we 
must take note of the withdrawal of the blanket exemption 
for large, irregular air carriers, which was effected by a 
Board order on June 21, 1949. We consider this act to be 
arbitrary and illegal. The effect was to arbitrarily destroy 
inherent “grandfather rights”, which w r e had by virtue of 
the fact that we had business in operation and investments 
in those businesses which could only be liquidated at severe 
losses to the air carriers. The effect of the withdrawal of 
this blanket exemption was to destroy all previous rights 
as though we had never existed. The effect was to require 
us to appear before the Board as though we were prospec¬ 
tive air carriers, without any established investment, peti¬ 
tioning the Board to grant us operating rights. 

While it is clear that Congress has given the Civil Aero¬ 
nautics Board authoritv to determine whether new air car- 
rier applicants are fit, willing and able and whether it is 
in the public interest to grant operating authority, it is 
certainly not established that the Board has the authority 
to destroy an industry with a regulation which makes 
quantity of service alone illegal. The law grants certain 
rights of acquiescence. The fact that non-scheduled air 
carriers have been operating for 6 years without being 
required to limit their trips to 3 to 8 trips between 2 points 
in any 4 weeks places the Board under certain obligations 
of law. The theory of acquiescence applied to this case 
acts to stay the Board from arbitrarily rejecting individual 
exemption applications, or effectively ordering the carriers 
out of business through Draft Release No. 43. 

While there may be some disagreement as to the number 
of trips authorized by Regulation 291, the Board has made 
it clear by consent injunction orders that at least 8 trips 
per month between tw T o points was permissible. The arbi¬ 
trary reduction of permissible operations to three in any 
four w’eek period, therefore, is one that would force liquida¬ 
tion of equipment and organization for a legal carrier 
whose investment in facilities was made for 8 trips. Even 
if a carrier could exist on three trips, therefore, an arbi- 


988 


trary reduction in quantity of service permitted violates 
property rights under the theory of acquiescence. 

The order removing the blanket exemption of “large 
irregular air carriers” violated one of the basic constitu¬ 
tional concepts of law as we know it. This is the concept 
that puts the burden of proof on the prosecutor. A con¬ 
siderable number of large irregular air carriers were under 
enforcement actions. The burden rested upon the Board 
to establish violations against each and every carrier, pros¬ 
ecute and prove those violations. However, by the illegal 
device of -withdrawing the blanket exemption, the Board 
put the carriers it was prosecuting in a position where the 
burden of proof was illegally shifted to the carrier. 

The same carriers the Board is currently prosecuting 
have been forced to apply to the Board individually for 
exemptions. These exemptions are being refused the car¬ 
riers on a wholesale basis. 

1145 However, there is one benefit to the industry in 
Draft Release No. 43. This benefit is the proof 
afforded that Regulation 291 regulates carriers as to their 
quantity of service. We believe that the key words “irreg¬ 
ular and infrequent” as applied to non-subsidized carriers 
has become a device to limit the quantity of service we are 
permitted to offer to the public. The pattern of service of 
non-scheduled carriers has almost aways been irregular 
until the quantity of service developed to the point where 
many of the days of the week were covered and an efficient 
operation resulted. The quantity of service alone estab¬ 
lished the so-called regularity. Therefore, the Board, in 
incorrectly applying the 1938 “infrequent and irregular” 
concept of fixed base operations to the demand-type second- 
-class aircoach service of the operators of large transport 
type equipment, inadvertently, perhaps, but nonetheless 
disastrously, started regulating these carriers not as to 
their type, or classification of service, but as to their 
quantity of service. The service of Draft Release No. 43 
to the industry is to expose Regulation 291 for what it is— 
regulation as to quantity of service permitted. Whether 
the quantity is three trips, eight trips, or one hundred trips. 


989 


the quantity regulation denies us our constitutional right 
to equal protection under the law, and to the protection 
afforded by the Civil Aeronautics Act of 1938. 

The facts are that the Board has established many classi¬ 
fications of carriers for the purpose of regulation as Sec¬ 
tion 416 (a) contemplated. There are the irregular aii 
carriers, the air cargo carriers, the Alaskan carriers, the 
air freight forwarders, and several classifications of sched¬ 
uled air carriers including domestic trunk carriers, domes¬ 
tic feeder lines, territorial lines, and international air car¬ 
riers. The air cargo carriers were permitted to live, grow, 
expand and, in the traditional American way, become large 
air carriers. As long as they adhered to the permitted type 
or classification of service permitted them—the quantity 
of service they could offer was unlimited. This is as it 
should be. Likewise for the other classifications of air 
carriers—limitation was as to type of service—not quantity 
of service. Yet 416(a) is most explicit that carriers should 
be regulated as to group, classification, or type and that 
the classification should be established “as the nature of 
the services performed by such air carriers shall require ”. 

It is asserted, therefore, that application of Regulation 
291 to the operations of ACTA members violated the Ad¬ 
ministrative Procedure Act in that proper notice and hear¬ 
ing was not given to the affected carriers. While this was 
impossible in 1938, it should have been done in 1945, 1946, 
or 1947 after considering ‘‘nature of services performed” 
by the carrier group. 

It is asserted that application of Regulation 291 to the 
operations of ACTA members violates the Civil Aeronau¬ 
tics Act of 1938 in that no examination of the ‘‘nature of 
services performed” by them was made prior to adopting 
and enforcing Regulation 291 upon these carriers. Regu¬ 
lation 291 violates the Act in that the classification was not 
“just and reasonable” in application to operators of large 
transport equipment. It violates the Act in that the rules 
and regulations adopted were not “just and reasonable” 
and on the contrary were such as to force these carriers 
out of business. Finally, Regulation 291 violates the Act 
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because regulation as to quantity of service instead of as 
to type of service was unjust and unreasonable and effected 
without authority from the Act. 

Regulation 291, in addition, is unconstitutional, for it 
denies equal protection under the law to the ACTA type 
of air carrier by regulating these carriers as to quantity 
of service while regulating all other types of carriers 
1146 as to type of service. Regulation 291 in its appli¬ 
cation to the type of carrier represented by ACTA 
is also unconstitutional because it is so arbitrary, unjust, 
and unreasonable as to result in ordering the liquidation 
of a going industry without due process of law. 

Finally, the procedure of putting established air carriers 
out of business by withdrawal of the blanket exemption and 
rejection of individual exemption applications is in viola¬ 
tion of the carriers’ constitutional right to be considered 
innocent until proved guilty. 

The Board faced the same situation in the Air Freight 
case. The Board wisely exempted existing carriers, recog¬ 
nizing their grandfather rights to the routes they were 
serving until their applications for certificates could be 
passed upon. Both the exemption order and the final 
awarding of certificates regulated the air cargo carriers as 
to their type of operation and authorized an unlimited 
quantity of service providing the carriers confined their 
operations to the type of service and the routes authorized. 
It would have been impossible, also, for the air cargo car¬ 
riers to live under Regulation 291. Before they were driven 
from business, however, the Board took note of “the nature 
of the services performed” and issued regulations for that 
type of air carrier accordingly. 

Is it not time to recognize the low-cost demand-type 
second-class aircoach and cargo system as an established 
type of air carrier service ? 

Economic 

Draft Release No. 43 is economically unsound. Draft 
Release No. 43 is unsound because the regulatory concept 
from which it was drawn and upon which it is based, Regu¬ 
lation 291, is itself economically unsound. 
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However, the proposed amendment to Regulation 291, 
which is known as Draft Release No. 43, is disastrously 
unsound because it carries the concept of regulation as to 
quantity of service to its ultimate absurdity. The economic 
theory back of Regulation 291 is that operations competi¬ 
tive with the scheduled airlines system can be tolerated 
only insofar as those operations are so irregular and so 
infrequent as to have no economic significance. This type 
of regulation was justified for the fixed base small airplane 
operator in 1938 in that air transportation operations were 
not the primary source of revenue. The Authority said in 
effect “With your primary source of revenues derived from 
sightseeing passengers, student instruction, airport opera¬ 
tions, plane rentals to students, etc., your air carrier opera¬ 
tions are not economically significant. Therefore, because 
of the limited extent of your air carrier operations, you are 
exempted from the necessity of obtaining a certificate of 
public convenience and necessity for such operations.” 

On the other hand, the application of this same regula¬ 
tion to operators of large transport type equipment was 
disastrously unsound. The Board heretofore has taken the 
position that the original regulation never contemplated 
such extensive operations as those that have been con¬ 
ducted by the large irregular air carriers. This far, we 
agree with the Board. However, when the Board goes on 
further to say in effect “You knew that your contemplated 
operations would be in violation when you w T ent into busi¬ 
ness and, therefore, you are alone responsible for your 
illegal operations.” In this we do not agree. We 
1147 believe the Board, itself, shares responsibility by 
failing to provide an economically sound regulation 
for the great development of air transportation that we 
effected. We also believe the Board to be responsible for 
believing like us that large air transport aircraft could 
economically operate under the regulation. With full op¬ 
portunity to know at least as well as the operators the eco¬ 
nomic implications of operating large air transport equip¬ 
ment, the Board issued letters of registration and in other 
ways recognized the carriers as coming under the authority 
of Regulation 291. So if the industry mistakenly believed 
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it could live under Regulation 291, then the Board too, be¬ 
lieved likewise. 

Also, contrary to Board contentions, the interpretations 
of Regulation 291 have not been static but have become in¬ 
creasingly strict. The Board, we hope, does not take the 
position that an operator starting business shortly after 
the war should have anticipated that his operations between 
two points in 1952 would be cut to 3 in any 4 weeks! On the 
contrary, Chairman Landis of the Civil Aeronautics Board 
in 1947 in a letter to Senator Magnuson stated that the 
operations then conducted by large transport aircraft oper¬ 
ators under Regulation 291 was not inconsistent with his 
interpretation of legal operations. It is apparent that 
Chairman Landis chose to make a broad interpretation of 
the regulation while later opinions of the Board chose to 
interpret it rather narrowly. For carriers entering the 
business, of course, it was only natural that they should 
take the broad viewpoint. 

The startling Interpretative Number 1 to Regulation 291 
which was issued in December, 1948 shocked the entire in¬ 
dustry by setting up a calendar “doodling” formula for 
determining permissible frequency and regularity. The 
industry was so thoroughly aroused that it took a forth¬ 
right stand against the interpretation from the beginning 
and solidly opposed the revocation of the blanket exemp¬ 
tion in the hearing of February 15, 1949. 

Draft Release No. 43 and Regulation 291 is economically 
unsound because it seeks to restrict the quantity of service 
which increases the cost of services and destroys the eco¬ 
nomic benefit of low-cost air transportation. To carry 
quantity regulation as far as Draft Release No. 43 would 
have it, disastrously raises the cost of doing business. 
While it is theoretically possible to operate in all directions 
from a fixed base as the small aircraft operators did in 
1938, it is economically impossible. 

The Board’s approach to the problem is that of a public 
prosecutor. The attitude is expressed somewhat like this: 
“Our job is to enforce the law, not to question whether it 
is right or wrong. Regulation 291 was the only law on the 
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books when the carrier went into operation. We are en¬ 
forcing that law and in doing so must secure convictions. 
We are sorry, but if you don't like it, go to Congress and 
have the law changed.” 

We are strongly disagreeing with this point of view. 
First of all, we have not attempted to change the law— 
the Civil Aeronautics Act of 1938—by action before Con¬ 
gress, because we see nothing wrong with the Act itself. 
We cannot agree that the Board is fulfilling its duties under 
the Act by merely sitting like a judge on self-enacted regu¬ 
lations. Regulations are not the law of the land but the 
tools with which the Board carries out its duties with 
regard to maintenance of competition, encouragement and 
development of efficient and economical air transportation 
at reduced charges, etc., etc. 

The Board has a greater duty under the Act than that 
of judge or Prosecutor. The Board, in addition, has the 
duties of an Executive. The Executive’s duties are 
1148 primarily the development of an air transportation 
system in accordance with the public interest. The 
Executive’s duties are to consider “the nature of the serv¬ 
ices performed” by air carriers, and, if they are in the 
public interest, to establish a classification of air carriers 
and issue directives in the form of regulations for the pro¬ 
tection of the public interest. While the duties of Prose¬ 
cutor and the duties of Judge are admittedly proper func¬ 
tions of the Board, the duty of the Board as an executive to 
develop air transportation is, by the mandate of Section 2, 
without doubt its most important function. The non-sched- 
uled air carrier industry rejects as unfounded the view¬ 
point that the Board is a judge in black robes without au¬ 
thority to sit down with the industry and work out mutual 
problems. 

Draft Release Xo. 43 is economically unsound because it 
forces low utilization of equipment upon operators which 
disastrously increases costs. The same C-46 aircraft can 
cost from $130.00 to $250.00 per hour depending solely upon 
utilization. As the utilization of an aircraft goes down the 
amount of overhead that must be charged off for each hour 
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of operation goes up. Passenger liability and hull insur¬ 
ance which costs just as much whether the aircraft is used 
50 hours a month or 300 hours a month, must be charged 
off over fewer hours. Other costs such as depreciation and 
obsolescence increase sharply with low utilization. Even 
maintenance costs go up with poor utilization, especially 
in cold weather areas. Draft Release No. 43 is economically 
unsound because it does not give management freedom to 
conduct operations to reduce costs and to pass the savings 
on to the air traveler interested in low cost air transporta¬ 
tion. If the carriers represented by the Aircoach Trans¬ 
port Association fail to continue to provide low cost air 
transportation to the general public there is indeed little 
economic justification for their existence. 

The role that the Civil Aeronautics Board has assigned 
the large irregular air carrier is not the role assigned to 
it by History. The regulatory concept of Regulation 291 
is that we can legally exist only if we confine ourselves to 
supplementing the services of scheduled air carriers by off- 
route charter and other services. The quantity concept 
that theoretically permits operating the same as presently 
certificated service but only on a very infrequent and occa¬ 
sional basis is unrealistic and economically unsound. The 
occasional off-route charter operations of the so-called 
large irregular air carriers is well handled by those air 
carriers as a supplement to their route operations. How¬ 
ever, few large irregulars could confine themselves exclu¬ 
sively to this type of operation and exist. In fact it is 
doubtful if even one could exist. 

The carriers cited as being truly irregular operators by 
the Board’s approval of their individual exemption appli¬ 
cations are not representatives of the industry. Almost 
invariably the operations cited are those in which the oper¬ 
ator is only supplementing his income with occasional 
flights of large transport aircraft. Such operators are 
usually based a considerable distance from the large cities 
and major traffic routes. Their primary income may be 
from crop dusting, from operation of small aircraft, from 
student instruction, from airport operation, sales, etc., but 
there is probably not one that could make a profit from the 


operation of an aircraft as large as a C-46 or a C-54 with¬ 
out engaging in the route operations which the Board 
frowns upon. 

1149 Equitable 

In addition to examining legal and economic arguments 
we have given a thought to equitable considerations. No 
industry can long exist in the esteem of its patrons and its | 
government without observing a code of ethics for the pro- 1 
tection of those it serves. The members of the Aircoach 
Transport Association thoroughly realize this. The execu¬ 
tives of the air carriers involved are possibly no better, 
ethically speaking, but certainly no worse than the execu¬ 
tives of any other industry. What is to be said here is not 
to condone the mistakes made in the past nor, on the other • 
hand, to accept the entire responsibility for loose ethical 
relationships with passengers in the past. Instead, we hope 
that a study of the past, present and future ethical conduct 
of the industry will give a better understanding of the in¬ 
dustry and will prove our determination to correct abuses , 
that have existed in the industry in the past. 

Most of the traffic generated for ACTA carrier members 
is done by independent or semi-independent ticket-selling 
agencies. It is hard to get an accurate history of how this 
came about, but the primary influence was probably eco¬ 
nomics and the secondary influence was C. A. B. regulation. 
From the economic point of view the operations of large 
irregular air carriers were truly too infrequent to justify 
maintaining offices in widely separated parts of the coun- 
try exclusively serving one airline. The cost of generating 
traffic would be out of proportion to the traffic carried and 
would result in a high cost of operation. Those who main- ! 
tained high costs of operation soon went out of business. [ 

Carriers also discovered early in their business careers 
that the advertising of route services invited C. A. B. en¬ 
forcement action. For even though operations were truly 
irregular, the “holding out” of a route-type service was j 
often pounced upon as evidence of violation of the “holding 
out” clause. On the other hand, flagrant violations of the 
Board’s regulations concerning “holding out” were made 
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with impunity by some independent agents. However, the 
Board took no action against these independent agents and 
concentrated attention exclusively on the carrier offices. 
Operators soon discovered that the Board had no authority 
over independent ticket agents since they were not air car¬ 
riers. The more flagrantly an independent agency misrep¬ 
resented a service to the public the more passengers he got 
and the more carrier income he controlled. 

With control of carriers’ income in the hands of entirely 
unregulated independent agents, carriers, regardless of 
an intense feeling of distaste for the transactions, felt the 
hand of economic necessity upon them, and bid for the pas¬ 
sengers. Even agents holding themselves out to the public 
as carriers escaped enforcement action although it was 
wdthin the powers of the Board to prosecute such violators. 

Unscrupulous independent agents sprang into existence 
because there w’as an economic need to advertise and de¬ 
velop low-cost demand-type route service. Carriers were 
prohibited from filling that need. When critics of non- 
scheduled air carriers point to abuses in the industry, they 
fail to observe also that Board regulations and enforce¬ 
ment prohibiting carrier advertising of route services 
spawned them. 

Independent agencies could distribute fixed overhead by 
catering to traffic in all directions on all days. In 
1150 other w*ords, the high overhead of these offices could 
be laid off against the income from several carriers. 
Control of traffic became very lucrative. Independ¬ 
ent agencies charged higher and higher commissions for 
their services. They justified these higher and higher com¬ 
missions by showing mounting costs. These mounting costs 
came from huge advertising expenditures often beyond 
their ability to sustain such expenditures. The result was 
that commission rates were forced up and the more irre¬ 
sponsible elements in the industry often secured control of 
the traffic. It has proved both expensive and dangerous 
for individual companies to buck the trend toward control 
in the hands of a few T irresponsibles by refusing to do busi¬ 
ness with them. The resulting 1ow t load factors and low’ 
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utilization might be sufficient to drive the operator from 
business. 

The more irresponsible ticket agents offered any and all 
possible inducements to capture traffic whether the state¬ 
ments made to the passengers were true or not. A twin- 
engine service was misrepresented as four engine, passen¬ 
gers were held over from one day to another for higher 
commission rates by such statements as “the carrier could 
not leave because of weather”. Misrepresentations were 
many and varied and oftentimes passengers found it diffi¬ 
cult to secure refunds. The passenger might buy a round- 
trip ticket from an agent and try to cash in the return por¬ 
tion at the other end of the line because of a change of plans. 
Of course, the carrier did not have the money the passenger 
paid for the ticket, and consequently usually referred the 
passenger to the inaccessible agent at the other end of the 
line. 

Without going any further into violations of ethics, the 
Aircoach Transport Association comes to the Board with 
results in its campaign to correct this situation. It has 
adopted a code of ethics and has pushed voluntary enforce¬ 
ment of that code; however, until Board approval is se¬ 
cured for the Articles of Incorporation of Aircoach Trans¬ 
port Association, the Association is treading on somewhat 
dangerous ground. For instance, an unethical agent may 
take issue with an impartial code of ethics and claim a 
conspiracy against his business. Nevertheless, the volun¬ 
tary campaign has met with great success to date. Agents 
and carriers that meet the code of ethics of the Association 
after thorough examination will be awarded a seal of ap¬ 
proval which they may use in their advertising. The seal 
of approval will assure the passenger that he is dealing 
with an approved agent and an approved carrier and that 
the representations made in advertising are true. 

The sincerity of the Aircoach Transport Association and 
its members and Associate Members (agencies) in this cam¬ 
paign is attested to by the amount of time, attention and 
funds devoted to this project in the face of a need to devote 
the same to a critical fight for the very lives of our busi- 
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nesses. We believe the actions of our industry will speak 
louder than any words on the subject of ethics. While not 
entirely responsible for the condition that exists, we shall 
accept responsibility for cleaning it up. 

The Board issued Economic Regulation Amendment No. 
1 to Part 242 effective December 10, 1949, which we believe 
was aimed at making independent agents agents in fact of 
the carriers. The regulation provided for use of the car¬ 
riers’ ticket stock, the execution of written agreements be¬ 
tween carrier and agent, and other clauses which would 
bring agents clearlv under the regulatorv authoritv of the 
C. A. B. 

However, since an entire paragraph of the amendment 
was devoted to “frequency and regularity” regulation, and 
since other sections would enable the collection of false 
evidence of frequency and regularity, it was taken 
1151 to court by the carriers. For example, bookings are 
sometimes made weeks in advance by passengers 
desiring transportation. The agent usually booked these 
people for passage on an approximate date without know¬ 
ing in advance which carrier might be making a trip on or 
close to the date. The effect of the regulation requiring 
the ticket of one carrier to be sold in advance with the de¬ 
parture date entered thereon would result in either (1) 
entering a tentative date on a tentative carrier ticket for 
purposes of compliance and run the risk of the ticket being 
considered “proof” of scheduled flights or (2) non-com¬ 
pliance. 

ACTA nevertheless supports the basic principles of the 
regulation because it facilitates enforcement of the ACTA 
code for the protection of passengers. ACTA has, there¬ 
fore, distributed mimeographed copies of its approved 
carrier-agent agreement for execution. Regardless of dif¬ 
ficulties, both legal and mechanical, organized compliance 
with Amendment No. 1 to Part 242 is being effected. 

Equitable considerations, moreover, demand that non- 
scheduled air carriers be not eliminated from the American 
scene. Most of the non-scheduled air carriers are operated 
by veterans who started their professional flying in the 
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military services. Shortly after the war the War Assets 
Administration published large brochures offering to sell 
and lease large transport aircraft to veterans and urging 
them to start their own airlines. One of the brochures was 
profusely illustrated with photographs of successful oper¬ 
ators and their aircraft. 

There is no doubt that Congress intended that these air¬ 
craft be made available to these veterans. Congress wrote ! 
into the Surplus Property Act specific priorities for vet- j 
erans. Veterans enjoyed priorities in the purchase of large ! 
transport aircraft that could only be used in the type of air 
transportation business that they did establish. While the j 
Civil Aeronautics Board is not legally responsible for what 
the War Assets Administration does, nor even for what 
Congress declares as its policy in the Surplus Property Act, 
nevertheless, one of the equitable considerations that 
should be observed by the Board is justice to those vet- j 
erans who entered the air transportation industry in good 
faith. 

Those who entered the industry with the Government’s 
blessing now face ruin at the hands of another government 
agency. Just as ACTA members are not legally respon- I 
sible for the actions of a few independent agents, but never- | 
theless feel ethically responsible for cleaning up the situa- I 
tion, just so, the Board is not legally responsible for the I 
Government’s program of encouragement to veterans to 
enter the air transportation industry, but should neverthe- j 
less be ethically bound to correct the situation with justice. | 
The Board could very well assume that responsibility, just 
as we have assumed responsibility for protecting the travel- i 
ing public in its relation with independent ticket agencies. I 

Another equitable consideration is that the traffic pio- 
neered and developed by the non-scheduled air carriers I 
properly belongs to them. Even if it were possible for 
the scheduled airlines to duplicate our service it is equi- ! 
tablv wrong to deprive the pioneering carriers in the field 
of aircoach the right to continue to serve the traffic they 
earned. 
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1152 National Defense 

Draft Release No. 43 destroys an industry of primary 
importance for national defense. Each national defense 
crisis emphasizes the need for more and better non-sched- 
uled air transportation. On both the support for the Berlin 
airlift and in the Korean airlift, non-scheduled interna¬ 
tional air carriers were the first to serve, the first to be 
mobilized. Except for the prohibition of the transportation 
of common carriage passengers internationally by non- 
scheduled air carriers, the non-scheduled contribution 
would have been many times greater. 

A recent MATS survey indicated that only 10% of the 
nation’s scheduled airline equipment was suitable for mili¬ 
tary purposes without time-consuming major modifications. 
Military leaders who directed the mobilization of contract 
air carriers for the Korean airlift say that the first 30 days 
is the critical period in such a military crisis. There is no 
time for installing cargo doors, strengthening floors, re¬ 
moving “plush”, etc. The non-scheduled airlines using 
converted cargo aircraft, instantly convertible from pas¬ 
senger to cargo use by removing or folding up seats, were 
able to mobilize service immediately. The international 
non-scheduled carriers were on the way to San Francisco 
and Korea in a few hours. Domestic non-scheduled air 
carriers were under way within a few hours after a tele¬ 
phone call from the Pentagon, transporting plane loads of 
high explosive super bazooka rockets and tank parts to San 
Francisco. 

Non-scheduled air carriers performing a demand-type 
service can be withdrawn from commercial service without 
dislocation of essential service and placed overnight at the 
disposal of the military for such military emergencies as 
evacuation of an atom-bombed city or the dispatch of emer¬ 
gency troops and supplies for warding off a paratroop 
attack in Alaska. 

The equipment demanded by non-scheduled aircoach 
carriers is large rugged cargo-designed aircraft capable of 
low per-ton-mile costs. This is the same type needed for 
military purposes. While scheduled airlines sometimes 
hesitate to use the largest equipment because frequent 
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schedules demand small equipment, non-scheduled air car¬ 
riers usually want the largest equipment available, because 
demand-type service permits the gathering of a larger load 
by operating less often. 

While scheduled airlines are now demanding jet and 
turbo jet equipment of about 40-passenger capacity for 
meeting future first-class service demands on average do¬ 
mestic routes, demand-type carriers are looking for rugged 
80-passenger aircraft, slower, but capable of lowest per- 
ton-mile costs. Of course, the larger, rugged aircraft, im¬ 
mediately available, are what the military needs to meet 
a crisis such as that in Korea. 

The maintenance of non-scheduled air carriers is of 
prime importance to National Defense. Military officials 
have not hesitated to affirm this statement in the past. 
They will not hesitate to say so in the future. 

1153 A. C. T. A. Alternative Plan for Regulation of the 

Demand-Type Air Carrier Industry 

By this time the solution to the problem of regulation of 
non-scheduled air carriers has already suggested itself. 
By examining the nature of the services performed by these 
air carriers it is apparent that they are providing a low 
cost second-class demand-type aircoach service. Regula¬ 
tions should be aimed at defining this type of service and 
drafting regulations to bring the type of service to its 
ultimate development. 

Precedent exists for the issuing of an exemption order 
which will recognize the established investments in this 
segment of the air transportation industry. Just as in the 
case of the air cargo carriers, the exemption could limit 
the operations of the air carriers to the route served during 
a base period. In view of the Board’s reluctance to issue 
permanent exemptions except for operations limited in 
scope, such exemptions may be limited to the period of time 
it takes for the Board to pass on the several applications 
for certificates. 

Certificates should recognize each carrier as a demand- 
type carrier offering second-class low cost service. Regu¬ 
lations should be directed at restricting carriers to their 
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type of operation for the route awarded. Routes awarded 
should be on an area basis as in the case of the routes 
awarded air cargo carriers. This will help to maintain a 
flexibility of operation to aid in maintaining the lowest 
possible rates. 

Rather than uneconomic regulation as to quantity of 
service, regulation should be aimed at maintaining high 
load factors even at a sacrifice of service. Thus, regulation 
may require high one-way or round-trip load factors to be 
maintained in order to avoid any tendency to directly com¬ 
pete for the same type of traffic as the first class scheduled 
air carrier. For example, failure to have a 75 per cent 
load factor could prevent the dispatch of a trip out of New 
York City to the West Coast. Effective demand for full 
flights would determine whether or not the flights were dis¬ 
patched. However, while one air carrier’s passengers may 
not be sufficient to make up the required load, turning those 
passengers over to another air carrier may fill out another 
flight for an economical and efficient operation. The de¬ 
mand-type air carrier would be prohibited from offering 
the departure and arrival time dependability of a sched¬ 
uled line, would be required to aim for full load operation 
as a demand-type air carrier. 

The use of high density seating may be one regulatory 
requirement. The additional luxury of few seats with 
plenty of stretching room should be the province of the 
scheduled carrier. The demand-type service offered will 
prevent maintaining schedules for mail purposes. Such air 
carriers will not, therefore, be eligible for ail mail subsidies. 
To counterbalance this, no scheduled air carrier should be 
permitted to quote aircoach rates below the cost of opera¬ 
tion. This will reduce scheduled airline losses, increase effi¬ 
ciency. Of course, demand-type air carriers should not be 
required to compete with low rates maintained by mail 
subsidy. 

The former “large irregular air carriers” should be 
regulated for what they are—a definite group of demand- 
type second class aircoach and cargo carriers. Regulations 
should be adopted with the aim of restricting service to the 
type of service. 

As scheduled and demand-type air carriers switch to new 
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equipment, each class of air carrier will be seeking 
1054 different equipment. While the scheduled air car¬ 
riers want faster jet and turbo jet equipment to pro¬ 
vide the finest in fast luxury service, the demand-type air 
carrier will be seeking high load capacity aircraft, sacri¬ 
ficing speed for the lowest cost operation per ton mile. 
Since the demand-type air carrier has no obligation to 
maintain schedules, a more economical operation can be 
effected by using aircraft with very high seating or load 
capacity. The demand-type air carrier can await the gath¬ 
ering of a good load on large equipment while the sched¬ 
uled carrier must use smaller aircraft to meet frequent 
schedules. An axiom of air transportation is the larger 
the aircraft the cheaper the per-ton mile costs—provided 
load factors do not suffer in the process. 

In other words, demand-type air carriers will be aiming 
their operations at the lowest cost, sacrificing speed, de¬ 
parture and arrival time dependability, and possibly com¬ 
fort, but not safety, for a lower price attractive to lower 
income groups. Scheduled air carriers will direct their 
operations toward obtaining all of the first class traffic of 
the higher income groups with as much traffic from the 
lower income groups as they can get without operating 
below cost. Because of the inherent nature of demand-type 
air transportation it should always be able to maintain 
rates lower than that of scheduled air carrier transpor¬ 
tation. 

Quantity of service should be encouraged within limita¬ 
tions, restricting the type of service offered. Surface trans¬ 
portation offers various income groups of travelers Pull¬ 
man service, rail coach service, and bus service. In general, 
the bus service patron puts price ahead of comfort, speed, 
and convenience. These are the terms most attractive to 
him. The rail service patron puts comfort, speed, and con¬ 
venience ahead of a few dollars difference in price. Who 
would now dare to say that the Interstate Commerce Com¬ 
mission should prohibit the lower cost service? Who would 
now deny the patron—the public to be served—the right to 
choose his own mode of transportation? The question was 
long ago decided in favor of the free choice of the surface 
traveler. The Board is now examining the same problem 
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as air transportation comes within reach of all Americans. 
Will the problem be decided again in favor of the free 
choice of the patron? 

The above plan is not a blueprint. With little time avail¬ 
able to draft this plan, discuss it, and ratify it, it could only 
be stated in the most general terms. Nevertheless, it indi¬ 
cates the shape of the thinking of the non-scheduled in¬ 
dustry. 

The defining of demand-type service in precise regula¬ 
tory forms can be accomplished. The time available did 
not permit documenting of the economics of our position. 
Comparative cost records of demand-type and scheduled 
services, using the same type of equipment, such as the C-54 
will show that demand-type service justifies lower fares. 
It can be proved that the passengers carried by non-sched¬ 
uled aircoach are in a different income class than the 
patrons of scheduled lines. But much more time is re¬ 
quired for documentation. A demand-type Aircoach Serv¬ 
ice Case, we feel sure, would definitely establish the need 
for operations separate from scheduled service. 

Many of the problems of the Board with regard to regu¬ 
lation and enforcement would be solved. Many of the in¬ 
dustry problems relating to tariff stabilization industry 
discipline, passenger protection, etc., cannot be solved with¬ 
out Board help. The industry is already putting carrier 
ticket stock in the hands of agents, making them agents 
of the carriers and therebv extending Board authoritv and 
industry discipline over this formerly undisciplined and 
unregulated portion of the industry. Passenger Agency 
agreements between carrier and agent are being signed. 
The Board will be furnished with copies as required by the 
December 10, 1949 regulation. 

1155 The public will be protected. Each carrier and 
each agency will have its operations examined by an 
ACTA coordinator. Coordinator offices have been estab¬ 
lished already in New York, Miami and Los Angeles. Each 
carrier and each agency will be the subject of a written 
report by one of the coordinators. A report of approval 
will enable the carrier or agent to display the ACTA seal 
of approval on offices, aircraft, and advertising. Seals of 
approval will be subject to removal for cause at any time. 
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Approval will be based upon adherence to an ever-stricter 
code of ethics for the protection of passengers from the 
time they read or hear advertisements until they are de¬ 
posited at their destination. 

Nation-wide stabilization of fares will be accomplished. 
Competition between carriers will emphasize service, the 
carrier’s name and reputation, and points served. The 
marketing of passengers by a name agency to nameless 
carriers who offer the highest commissions, regardless of 
passenger preferences will be eliminated. Carriers will 
compete to secure passenger preference with advertising 
and service. Nevertheless, even at stabilized tariffs, sub¬ 
ject to approval of the Board, the passenger will have pro¬ 
tection against economically unjustified high prices. For 
if the tariffs are too high, the first-class service of the sched¬ 
uled carriers will draw the demand-type carrier’s traffic. 
Both scheduled and demand-type services will naturally 
seek the lowest tariffs economically justified for the type 
of service offered. 

It is earnestly requested that additional time be granted 
the industry to document its position, to engage in self- 
discipline with the help of the Board, and to work out a 
more detailed plan with the Board. It is suggested that 
the Board appoint a committee of one to meet with the 
industry to examine problems, make a survey, and suggest 
a solution. 

Additional time is needed which could be granted infor¬ 
mally. However, it is suggested that the preferable plan 
would he to grant the industry an exemption as in the Air 
Freight Case, pending the determination of the case. If the 
decision is made to grant permanent operating authority by 
means of individual certificate applications, then such an 
exemption should be granted until certificate applications 
are passed upon. 

Information and Argument in Support of A. C. T. A. 

Alternative Plan 

Legal 

The route certification of demand-type air carriers cor¬ 
rects all of the legal defects of regulation under 291. The 
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A. C. T. A. group of air carriers will have been recognized 
as a group after an analysis of the service they are per¬ 
forming. Regulations designed to confine operations to 
the type of operations authorized is clearly valid. Not only 
law but precedent favors this solution—the same solution 
as that achieved in the freight case. 

1156 Economic and Equitable 

The solution is economically and equitably correct. The 
formula discovered by the non-skeds for low cost opera¬ 
tion—high density seating, demand-type operation, and low 
overhead—is maintained in the interest of economical and 
efficient air transportation. While this solution will main¬ 
tain low cost air travel for low income groups it will not 
compete for the primary traffic of the scheduled carrier. 
The scheduled air carrier is permitted to seek all the traffic 
it is equitably entitled to—all the traffic that will pay the 
necessarily higher cost of first class scheduled service. 

We have referred to scheduled aircoach service as 
pseudo-aircoach service. The reason it is “pseudo” is 
that it adopts only one of the three major cost saving ac¬ 
complishments of the non-scheduled air carriers—the high 
density seating. But high density seating alone does not 
provide sufficient cost saving to justify the low’ rates quoted 
by some of these scheduled services. True aircoach service 
has the additional advantage of low’er overhead and de¬ 
mand-type service. Scheduled aircoach has higher over¬ 
head and higher operating costs by reason of the necessity 
of operating on a schedule. Stand-by aircraft, for in¬ 
stance, are necessary to maintain a schedule, but a demand- 
type service merely skips a trip w’hen the aircraft is out 
of service. 

Many of the scheduled aircoach services are admittedly 
below r cost but are justified on the grounds that some flights, 
usually night flights at an odd hour, must be dispatched 
wdth the mail anyway and therefore any additional revenue 
is a gain. This means that only a fraction of the people 
w’ho wish low’er cost air transportation can be accommo¬ 
dated by any such aircoach system. It is w T ell known that 
reservations are often booked for weeks in advance on 
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both day and night scheduled aircoach services. Agents 
of carriers selling both first class and aircoach on the same 
routes often depreciate and undersell the aircoach service 
to their customers in order to secure a sale on the first class 
service. 

The scheduled airline aircoach service is, therefore, a 
token service not justified by their cost levels, and sup¬ 
ported in part by air mail subsidy. It is a false “come-on” 
service like the “loss leader’’ in a grocery store, a tempo¬ 
rary phenomenon, due to disappear with the disappearance 
of non-scheduled competition, if that should come about. 
Just as the grocery store could not exist selling all its 
merchandise below cost, likewise the scheduled airline could 
not support an all-aircoach service. 

The grocery store operator usually has the loss leader 
to sell, however, whereas the scheduled airline operator 
often does not have the heavily advertised service to sell. 
The airline is like the war-time department store that 
heavily advertised a sale of nylon stockings. After the 
ten pair were sold, the rest of the customers were directed 
to the other merchandise the store had to sell. The sched¬ 
uled airline offering both regular and coach service too 
often gets the passenger inside its ticket office or on the 
telephone—then starts selling another service. First, it is 
pointed out that reservations are booked solid for three 
weeks. Then it is mentioned that the coach service makes 
frequent stops, does not serve meals, has only one steward¬ 
ess, etc., etc., as the reservations agent attempts to switch 
his customer from aircoach to higher priced service. This 
procedure serves the scheduled line in three ways: (1) It 
meets the threat of noil-subsidized competition; offers air¬ 
coach service to replace the non-scheduled service after it 
is eliminated. (2) It offers either a “loss leader” 
1157 or a “come-on” to stimulate regular service sales. 

(3) It guarantees an artificially obtained high load 
factor to reduce the cost of the “loss leader” or even, it is 
frankly admitted, to establish a profit in some cases. But 
the observer who believes aircoach will be expanded and 
developed for commerce and for national defense after 
non-scheduled carriers are eliminated is not a realist! 
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The Board recently ordered an increase in scheduled air- 
coach rates from the 4 cents per mile formula to 4M> cents 
per mile. Doubtless this was in recognition of the fact 
that such air carriers are offering service below cost and 
therefore upward adjustments of tariffs were in order. 

It has been stated that while ACTA carriers should re¬ 
tain the right to compete, nevertheless they do not injure 
the financial well being of the certificated carriers if the 
certificated carriers are prevented from quoting rates below 
cost. By this we mean that the profit potentialities of 
scheduled air carriers are injured only insofar as they 
attempt to meet the economically justified rates of the de¬ 
mand-type air carriers with unjustified low rates of their 
own. If the scheduled air carriers were permitted to quote 
rates only above their costs, and left the job of low-cost 
air transportation to the demand-type air carriers, then 
they would not be injured in any way. In fact, the demand- 
type air carriers, freed from oppressive regulation, could 
stimulate and develop air transportation markets in the 
low income groups. The traffic developed would gradually 
shift in considerable volume over to scheduled air carriers. 
It has in the past. 

The clerk in the department store who made his first air 
trip by non-scheduled airline in order to attend his mother’s 
funeral at the other end of the country has learned to accept 
air transportation. His shorter trips to nearby cities will 
be made by scheduled airlines which formerly did not enjoy 
his traffic. In 1948 as many as 50 per cent of the passengers 
aboard transcontinental non-scheduled flights were first 
flighters. I believe that a survey would show that a great 
many of these people have traveled many times by sched¬ 
uled airlines since they made their first flight by non-sked 
in 1948. 

The most important benefit demand-type air carriers 
bring to the air transportation industry is non-subsidized 
competition. The scheduled lines claim we are a small 
factor in air transportation—that we perform perhaps 5% 
of the total service. Nevertheless, the impact we have had 
on the industry has been phenomenal. Before the war air 
freight was non-existent. Air express at 60 to 80 cents per 
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ton mile was not air freight, regardless of the efforts of 
scheduled lines claiming to be the originators of air freight. 

Per-ton-mile efficiency formerly unknown in the industry 
was introduced by veterans just out of the military air 
services. It was this new efficiency that made air cargo 
possible by introducing new low rates below 20 cents per 
ton mile. 

Scheduled airlines formerly interested only in the 
“cream’’ of the traffic—the passengers and express paying 
over 60 cents per ton mile—entered the air freight field 
primarily to preserve security of routes threatened by 
“efficient service by air carriers at reasonable charges”. 
Cost reduction became a necessity for the subsidized car¬ 
riers and cost reduction was accomplished, although until 
the new markets were pioneered by non-subsidized carriers 
they never felt the need. Nevertheless, the scheduled lines 
have approached only to within about 200% of the costs 
of the cargo lines. Sometimes their costs are three to four 
times that of their non-subsidized competitors. 

1158 The non-scheduled lines pioneered aircoach, es¬ 
tablishing $99.00 coast-to-coast fares. The scheduled 
lines claimed thev were “skimming the cream”. The non- 
skeds countered that the scheduled airlines were skimming 
the cream of the high income level traffic leaving the 90% 
of the population without service. We don’t have to argue 
w T ho was right. History has vindicated the non-skeds. 
During 1949 the scheduled airlines fell all over themselves 
to tap the new markets pointed out by the non-skeds. 

The scheduled lines claimed the non-sked formula was 
good only for long-haul traffic, but the non-skeds countered 
that only the prohibition against frequent trips between 
points kept them out of short-haul traffic. History again 
vindicated the non-skeds. Intra-state, between Los An¬ 
geles and San Francisco, where the non-skeds w^ere not 
prevented from operating several trips a day, they oper¬ 
ated at a profit of $9.99 per passenger, less than half the 
scheduled airline fare. Of course, the scheduled lines fol¬ 
lowed—at a loss, if necessary, to preserve security of route. 

The non-skeds pioneered the low-priced transportation 
of agricultural workers from Caribbean countries and Mex- 
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ico to farms in all parts of the United States. The sched¬ 
uled airlines followed. 

The scheduled lines claimed the non-sked formula could 
serve only the big population centers. The non-skeds coun¬ 
tered that their formula for low-cost air transportation 
would work anywhere. Again History, not arguments, vin¬ 
dicated the non-skeds. Anchorage, Alaska, with only 11,000 
population, received over four non-sked planes a day in 
194S, transporting 20 to 35 times the cargo of the certificated 
lines at new low prices. The scheduled lines serving An¬ 
chorage followed—at a loss—into the combination passen¬ 
ger-cargo service pioneered by the non-skeds. 

If the non-subsidized carriers are eliminated by Draft 
Release No. 43 and by refusal of, or granting of, individual 
exemptions—who will do the pioneering of markets in 1955 
to expand the civil air fleet for commerce and for national 
defense ? 

The lesson History is trying to teach us is that only non- 
subsidized air carriers have the necessary “drive” to 
search out and develop new markets in the low priced field. 
When they are developed, however, scheduled air carriers 
share the benefit. 

More important, the demand-type air carriers will bene¬ 
fit the entire industry and the U. S. Treasury by serving as 
a brake upon scheduled carriers seeking too expensive 
equipment for super-luxury service which the traffic may 
not pay for. 

The Board has a natural economic balancing force if 
demand-type service is certificated. Scheduled carriers 
cannot allow their costs to run too high without losing first 
class traffic to demand-type carriers because of unreason¬ 
ably high prices. Demand-type carriers cannot raise their 
prices to the public without losing second-class traffic to 
scheduled carriers as they approach scheduled prices. Cer¬ 
tification of demand-type service, therefore, can be of great¬ 
est help in attaining the objectives of Section 2 of the Civil 
Aeronautics Act of 1938. 
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JOINT MILITARY IRREGULAR AIR TRANSPORTA¬ 
TION AGREEMENT No. 1 (ACTA) 


Entered Into By 

The United States Department of the Army 
The United States Department of the Air Force 
The United States Department of the Navy 
The United States Marine Corps 
The United States Coast Guard 
The National Guard Bureau 

and 

Other Governmental Agencies 
To the Extent Specified Herein 
"With Air Carriers, Members 
of Aircoach Transport Association, Inc. 

As Listed Herein 


Represented by Amos E. Heacock, President 
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JOINT MILITARY IRREGULAR AIR TRANSPORTA¬ 
TION AGREEMENT No. 1 (ACTA) 

This agreement, entered into as of this 1st day of July, 
1951, by the military agencies, and the air carriers listed in 
Article XXII, hereof, as represented by Amos E. Heacock, 
President, Aircoach Transport Association, Inc. 

Article I— Definitions j 

(A) “Military agencies.” The term “military agencies” 
as used herein means the Department of the Army (includ¬ 
ing the National Guard Bureau), the Department of the 
Navy (including the Marine Corps), the Department of the 
Air Force, the other offices and agencies in the Department 
of Defense and the United States Coast Guard. 

(B) “Air carriers.” The term “air carriers” as used 
herein means the common carriers of passengers and prop¬ 
erty by air which are parties to this agreement. 

(C) “Military traffic.” The term “military traffic” as I 

used herein includes: 1 

(1) Passengers (including military and civilian), i 
baggage, military impedimenta and the remains of 
deceased persons which are transported on Govern¬ 
ment transportation requests or Government bills of 
lading issued by any of the military agencies, the cost 
of which transportation is payable from appropriations 
available to the military agencies for expenditure 
(regardless of the fact that the cost of such transporta- I 
tion may be charged back to the passengers for adminis- j 
trative reasons in certain instances); and 

(2) Personnel of the military agencies (and their 
baggage) who are transported on Government trans¬ 
portation requests issued by any of the military 
agencies or by the Selective Service System, the cost 
of which transportation is payable from appropriations 
available to the military agencies for expenditures or 
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from appropriations available for the conduct of the 
Selective Service System activities. 

(D) “Passengers”, “Baggage”, etc. The terms “pas¬ 
sengers”, “baggage,” “military impedimenta” and “re¬ 
mains of deceased persons” as used hereinafter refer to 
passengers, baggage, military impedimenta and remains 
of deceased persons which come within the definition of 
militarv traffic. 

(E) “Tariffs.” The term “tariffs” as used herein 
means the tariffs, lawfully on file with the Civil Aeronautics 
Board and/or other appropriate regulatory agencies, show¬ 
ing the rates, fares, charges, classifications, rules, regula¬ 
tions, practices and services then applicable to transporta¬ 
tion furnished by the several air carriers to the general 
public; but such term shall not include any tariff or tariff 
provision applying specifically or exclusively to military 
traffic. 

(F) “First class passenger fares.” The term “first 
class passenger fares” as used herein means published 
fares applicable to the carriage of passengers at rates in 
excess of 4%^ per passenger mile. 

Article II— Scope of Agreement 

This agreement applies only to military traffic moving, 
wholly or partly, over the lines of one or more of the air 
carriers, between points in the continental United States 
(exclusive of Alaska). 

Article III— Effect of Tariffs 

Except as otherwise specifically provided in this agree¬ 
ment, military traffic will be accepted and transported by 
the air carriers subject to all applicable provisions of all of 
their tariffs. 
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Article IV —Passengers 

(A) Discount. The air carriers will make applicable to 
the transportation of passengers a discount of ten per 
cent (10%) from the first-class one-way or round-trip 
passenger fares specified in their tariffs, and a discount of 
5% from from all other passenger fares. Such discount 
shall apply in addition to any applicable discounts provided | 
in the tariffs for circle-trip, open-jaw-trip, or children’s 
transportation; but such discount shall not apply— 

(1) To rates, fares, or charges applicable to charter 

service; j 

(2) To special fares applicable to commutation, ex¬ 
cursion travel, family or other group travel, or to any 
other promotional fares, whether such special fares are ! 
specifically published in the tariffs or are computed by 
application of a discount; or 

(3) To service charges assessed for failure to cancel 
reservations (whether or not such charges are legally, j 
assessable against military traffic), ground transporta- j 
tion charges (whether or not assessed by one of the 
air carriers), or any other special tariff charges not ! 
directly applicable to the transportation by air between j 
the airports of origin and destination. 

(B) Interruptions of transportation. In case of acci- j 
dents, breakdowns, or other interruptions of transportation 
on the lines of the air carriers, such carriers will provide, 
in lieu of but not in addition to any refunds provided for in 
the tariffs, alternative transportation, by air or surface 
means, to destination. In such cases, unless military au¬ 
thorities elect to provide food and lodging to the passengers 
affected thereby, the air carriers will provide, at no expense 
to the Government, reasonable food and lodging for such 
passengers until such time as alternative transportation is 
offered to such passengers; but the air carriers will not 
assume or pay, and shall not be charged (by set-off or other- 
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wise) with, any additional expense, other than those spe¬ 
cifically provided herein, incurred as a result of such acci¬ 
dent, breakdown, or other interruption of transportation; 
provided, that nothing herein shall be deemed to relieve any 
air carrier from any liability resulting from or arising out 
of the death or bodily injury of any passenger or from the 
loss of or damage to any property. 

Article V— Baggage 

(A) Weight allowances. The air carriers will transport, 
without additional charge, the amount of baggage specified 
in the tariffs, except that personnel of the military agencies 
travelling on permanent change-of-station orders will re¬ 
ceive a free baggage allowance of sixty-six (66) pounds per 
passenger, whether or not their transportation is part of 
an “extraterritorial trip” as defined in such tariffs. No 
air carrier shall be obligated to accept baggage, the weight 
of which exceeds one hundred (100) pounds per passenger, 
unless prior special arrangements have been made with the 
air carrier. 

(B) Discount. The air carriers will make applicable to 
to the transportation of baggage in excess of the free weight 
allowance a discount of ten per cent (10%) from the excess- 
baggage rates specified in the tariffs. Such discount shall 
apply only when provision for the transportation of the 
excess baggage is specifically made in a Government trans¬ 
portation request or a Government bill of lading. 

Article VI— Military Impedimenta 

Military impedimenta, other than baggage, when accom¬ 
panying passengers, will be accepted and transported by 
the air carriers as baggage. Military impedimenta, other 
than baggage, not accompanying passengers, will be ac¬ 
cepted and transported bv the air carriers as air freight, 
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subject to all applicable provisions of the tariffs and with¬ 
out discount; provided, that any air carrier which does not 
have in effect tariffs applicable to the transportation of air 
freight will accept and transport such military impedimenta 
as baggage, subject to the provisions applicable to baggage 
contained in Article V hereof. 

Article VII —Remains of Deceased Persons 

The air carriers will accept and transport the remains of 
deceased persons only when and as provided for in the 
tariffs, and without discount. 

Article VIII— Application of Discounts to Divisions of 

Joint Fares and Rates 

In any case where the fare or rate applicable to the 
transportation of military traffic is a joint fare or rate in 
which one or more carriers not parties to this agreement 
participate, the air carrier or air carriers participating in 
such fare or rate will apply the discounts provided for in 
Articles IV, V and VI hereof, if otherwise applicable, to 
their divisions of such joint fare or rate. 

Article IX— Computation of Discounted Fares 

The computation of fares and rates to which the discounts 
provided for in Articles IV, V and VI hereof have been 
applied shall be made in the same manner as discounted 
fares are computed under the provisions of the tariffs. 

Article X— Equalization of Fares and Rates 

The air carriers will make applicable to the transporta¬ 
tion of military traffic between any two points the lowest 
fare or rate for the class of service called for on the trans¬ 
portation request applicable to such traffic between such 
points. 
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Article XI— Condition Upon Air Carriers’ Obligations 

The obligation of the air carriers to maintain the dis¬ 
counts provided for in Articles IV, V and VI hereof, and all 
other obligations of the air carriers hereunder, are assumed 
upon the express condition that the military agencies (and 
any other agents or agencies of the United States who may 
be responsible for the routing of any military traffic) will, 
during the term of the agreement, maintain and enforce 
policies and regulations which will give proper force and 
effect to the terms of the agreement between the air carriers 
and the military agencies; and further 

The provisions of Articles IV, V and VI, respecting the 
discounts on traffic of the military agencies are tendered by 
the carriers parties hereto with the understanding that the 
mode of passenger transportation that provides satisfactory 
service, that will meet the military requirements, and that 
is in consonance with the National Transportation Policy 
will be used by the military agencies. It is further under¬ 
stood that the military agencies reserve the following 
rights: 

(1) The right to use vehicles, motor cars and other 
conveyances or facilities, owned by the Government, or 
owned by personnel of the military agencies or by their 
dependents, for the transportation of any traffic. 

(2) The right to use that mode of transportation 
which will accord persons the accommodations to which 
they are entitled under the regulations of the military 
agencies current at the time of travel, and which meets 
the military requirements, regardless of any difference 
in cost. 

(3) The right to use that mode of transportation 
which in the opinion of the military agencies will ac¬ 
complish the mission in the most satisfactory manner. 

The execution of this agreement by the representative of 
the carriers parties hereto shall be construed as an accept- 
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ance of these conditions, with the reservation of the right of 
written appeal, through the President, Aircoach Transport 
Association, Inc., to the administrative officer in Washing¬ 
ton of the military agency concerned, in the event that in 
the carrier’s opinion the officer arranging the transporta¬ 
tion has disregarded the provisions of this agreement. The 
decision of such administrative officer shall be final but 
when such decision is adverse to the appealing party he will 
inform that party of the conditions and circumstances used 
in arriving at his decision. 

Article XII— Cancellation 

Should any of the military agencies (or any other agent 
or agency of the United States who may be responsible for 
the routing of any military traffic) at any time during the 
term of this agreement fail to comply with the condition in 
Article XI, the air carriers will give written notice of such [ 
failure to the military agencies. If, within ten (10) days j • 
after the date of such notice, any of the military agencies i 
(or any other agent or agency of the United States who may I 
be responsible for the routing of any military traffic) is still i 
failing to comply with said condition, the air carriers jointly | 
shall have the right, upon five (5) days’ prior written notice I 
to the military agencies, to terminate this agreement. Such ; 
termination shall not affect rights or obligations which 
have vested or accrued hereunder prior to the effective date 

of such termination. ! 

I 

Article XIII— Access to Records 

Subject to security limitations, the military agencies (and 
any other agents or agencies of the United States who may[ 
be responsible for the routing of any military traffic) shall 1 
allow authorized representatives of the air carriers, par^ 
ties hereto, to inspect during regular business hours thd 
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records of any transportation officer of any of the military 
agencies (or of any other such agent or agency) to deter¬ 
mine the routes and carriers over which any military traffic 
has been routed during the term of this agreement. 

Article XIV—Payment 

The military agencies will, promptly after the submission 
of billings in proper form, pay the air carriers the amounts 
hilled for the transportation of military traffic, subject to 
audit. 

Article XV—Transportation Requests and Bills of 

Lading 

Xo air carrier shall be obligated to accept or transport 
military traffic except upon presentation of a Government 
transportation request or Government bill of lading in 
proper form and properly executed. 

Article XVI— Waiver of Provisions of Agreement 

In the event that any dispute concerning the interpreta¬ 
tion or application of any provision of this agreement or 
any provision of the tariffs is settled by agreement of the 
parties, such settlement shall apply only to the particular 
case in which the settlement was reached and shall not be 
deemed to apply, by implication or otherwise, to any other 
case. 

Article XVII— Agreement Subject to Governmental 

Action 

In the event of the enactment of legislation or any action 
of the Civil Aeronautics Board or any other governmental 
action which renders it impossible for any party to this 
agreement legally to perform any of its obligations here¬ 
under, this agreement shall be amended or terminated in 
part or in full as required thereby. 
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Article XVIII— Rights and Obligations of Air Carriers 

Several 

Except as provided in Article XI and in Article XIX, 
Paragraph (B), hereof, the rights and obligations of the 
air carriers under this agreement shall be several and not 
joint. 

Article XIX —Term; Termination 

(A) Term . This agreement shall become effective July 1, 
1951, and shall remain in effect until midnight (Eastern 
Standard Time), June 30, 1952, unless sooner terminated 
in accordance with its terms or cancelled by mutual consent 

of the parties. j 

(B) Termination. This agreement may be terminated by 
the military agencies jointly, or by the air carriers jointly, 
upon ninety (90) days’ prior written notice to the other, j 
Such termination shall not affect rights or obligations which 
have vested or accrued hereunder prior to the effective date 

of such termination. j 

I 

Article XX— Traffic Solicitation Prohibited 

Xo officer, agent or employee of any of the carrier or I 
carriers parties hereto will subject any military installation 
or representative thereof to traffic solicitation. At military 
installations where the volume of traffic warrants, the car- j 
riers will appoint only one representative to act in an official I 
capacity as joint special representative of the Aircoach 
Transport Association, Inc., and the Independent Military I 
Air Transport Association. Such representative’s duties j 
will be service only in nature and will include cooperation 
with and assistance to the local military transportation ! 
officer in routing and arranging transportation over which ! 
the local military transportation officer has jurisdiction. ! 
The joint special representative will be the only official 
representative of the irregular air carriers at the military ! 
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installation, and will neither solicit nor permit solicitation 
of the traffic covered by the joint military irregular air 
transportation agreements between the military agencies 
and the air transport associations named in this Article. 

Article XXI —Communications 

Communications concerning this agreement and the serv¬ 
ices of the air carriers may be addressed to— 

Amos E. Heacock, President. 

Aircoach Transport Association, Inc. 

316 Bond Building 

1404 New York Avenue NW 

Washington 5, D. C. 

Article XXII—Am Carriers Parties Hereto 

Aero Finance Corporation. 

Air Services, Inc. 

Air Transport Associates, Inc. 

American Air Transport, Inc. 

Arctic-Pacific, Inc. 

Arnold Air Service, Inc. 

Argonaut Airways Corp. 

Associated Air Transport. 

Blatz Airlines, Inc. 

Capitol Airways, Inc. 

Caribbean American Airlines, Inc. 

Coastal Cargo Co. Inc. 

Conner Airlines, Inc. 

Continental Charters, Inc. 

Central Air Transport, Inc. 

Federated Airlines, Inc. 

Great Lakes Airlines, Inc. 

Los Angeles Air Service, Inc. 

Miami Airlines, Inc. 

Modem Air Transport, Inc. 



1023 


li 

Monarch Air Service. 

New England Air Express. 

Peninsular Air Transport. 

Southern Air Transport. 

Standard Air Cargo. 

Totem Air Service, Inc. 

Trans-American Airways. 

Trans-National Airlines, Inc. 

Twentieth Century Airlines. 

United States Overseas Airlines, Inc. 

U. S. Aircoach. 

Viking Airlines, Inc. 

World Airways. 

For the Carriers: 

AMOS E. HEACOCK 

President 

Aircoach Transport Association 

Approved and accepted subject to enactment of appro¬ 
priation bills: 

For the Department of the Air 
Force: I 

W. E. FARTHING 

Major General USAF 
Director of Transportation 
Office, Deputy Chief of Staff, 
Materiel 

For the Other Offices and Agencies 
in the Department of Defense: 

F. A. HEILEMAN 

Major General USA 
Chief of Transportation 
Department of the Army 

[Continued on page 12] 


For the Department of the Army: 

F. A. HEILEMAN 

Major General USA 
Chief of Transportation 


For the National Guard Bureau: 

R. H. FLEMING 

Major General, 

Acting Chief 
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[Continued from page 11] 

For the Department of the Navy: 

L. T. DuBOSE 

Vice Admiral 
Chief of Naval Personnel 
Director of Passenger Traffic 

For the Marine Corps: 

W. P. T. HILL 

Major General 

Quartermaster General of the 
Marine Corps 

Traffic Manager Signed: 3 Jul 1951 


For the Coast Guard: 

L E. ESKEIDGE 

Captain, U. S. Coast Guard 
Comptroller 


( 5949 ) 
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SUPPLEMENT No. 1 
to 

JOINT MILITARY IRREGULAR AIR TRANSPORTA¬ 
TION AGREEMENT No. 1 (ACTA) 


Effective: August 15, 1951 


Refer to Article XXII, pages 10 and 11, and amend to make 
the following additions and deletion: 

Add Delete 

California Air Charter Caribbean American Air- 

California Central Airlines lines, Inc. 

Caribbean American Lines, 

Inc. 


Issued by 

Aircoach Transport Association, Inc. 

316 Bond Building 
1404 New York Avenue, N.W. 

Washington 5, D. C. 

Acting for Participating Carriers under Authority of Con¬ 
currences on File at the Civil Aeronautics Board, Wash¬ 
ington, D. C. 







Depriving Alaskans 
Of Needed Services 

—By THOMAS L. STOKES 

^/ASHINGTON—There’s much lip service to 

* * free enterprise and the protection and pro¬ 
motion of small, independent business, but some 
agencies with authority to do something about 
it are certainly amiss. For example, the Civil 
Aeronautics Board, the government agency cre¬ 
ated to regulate and supervise our newest trans¬ 
portation industry. 

It might be expected to have a broad and 
fresh outlook with aviation and its development 
in its keeping. Yet it is embarked now on a 
policy of strangling the so-called, nonscheduled 
airlines, most of them started by Second World 
War veterans. This new, small business enter¬ 
prise is meeting a public need for cheap and 
safe travel and freight service, and operates with¬ 
out any government subsidy such as is paid 
the regular, scheduled airlines. 

Nor Is it a real competitor for the big lines, 
but supplementary, providing service largely for 
those who can't patronize the latter. 

* * * 

THE monopolistic attitude of C. A. B., which 
1 recently was attributed by the Senate Small 
Business Committee to subservience to the major 
scheduled lines, now is dramatized by its action 
in stopping operation of Air Transport Associ¬ 
ates, Inc., p non-sked line operating from Seattle 
lo Anchorage and Fairbanks. This line has been 
of great service, along with other non-skeds, 
to the people and business of Alaska and In 
helping to develop that outpost now so important 
to our national security. 

Air Transport Associates was doing Its Job 
too well. It was put out of business by the 
C. A. B. on the technicality of flying too often 
and violating regulations which drastically limit 
the number of trips. That limitation has driven 
other non-skeds out of business. 

* * * 

THESE trip regulations, which restrict non-sked 

* operation to three trips between any major 
traffic points in the United States and eight 
trips between any other points in any four-week 
period, are part of what Senator Sparkman, 
Democrat, Alabama, chairman of the Senate 
Small Business Committee, called "a campaign 
to force all of the so-called non scheduled coach 
airlines —the independent segment of the carrier 
industry—out of business.” 

His committee, after an Investigation, asked 
the C. A. B. to work out a program to protect 
the non-skeds and embrace them in our air trans¬ 


portation s y s t e m—specifically, among other 
things, to rescind a regulation requiring each 
non-sked company to apply individually for new 
authority to operate—previously provided by 
certificates of necessity. Senator Sparkman 
called this regulation a "death-sentence” and said 
that the non-skeds would be killed off, one by 
one, as they applied for new authority. 

if, if. >f, 

AS if in proof, the first thing that happened 
** thereafter was that the C. A. B. refused 
further authority to Modern Air Transport, Inc., 
headed by a war veteran, which operated three 
large passenger planes that had flown 20.000,000 
passenger miles in 1949-50 for a gross revenue 
of $750,000. 

Now comes elimination of the Alaska line. 
How important it was to Alaska was demon¬ 
strated in telegrams and letters that swamped 
the C. A. B. from citizens and businesses there 
when Ihe C. A. B. threatened a few months ago 
to restrict its operations. Now it has been 
eliminated entirely. 

if. if. # 

LJOW important to Alaska are all the non-skeds 
■* operating in that territory was dramatically 
exhibited by facts and figures by Gov. Ernest 
Gruening when he appeared a few months ago 
before the Small Business Committee to complain 
bitterly about the way the "absentee bureauc¬ 
racy” of C. A. B. is hampering non-sked opera¬ 
tions there. 

It had begun, he said, "to clamp down on 
this initiative and enterprise and has in conse¬ 
quence greatly retarded the normal development 
of Alaska.” The Legislature memorialized the 
C. A. B. in vain. 

With scores of illustrations full of human 
interest, the governor showed how the non-skeds 
perform figuratively, almost literally, a store-to- 
door freight service from the United States to 
Alaska, carrying great quantities, not only of 
necessities such as fresh fruits and milk, which 
must be brought in, but innumerable other things 
needed in a still pioneer community, from house¬ 
hold essentials to spare parts for farm imple¬ 
ments and once, even, a new switchboard for 
the Fairbanks telephone office when it was de¬ 
stroyed by fire. 

* * if. 

INCIDENTALLY, on the same day that Air 
' Transport Associates was put out of business, 
Ihe C. A. B. reopened the previous suspension 
of Modern Air Transport, Inc., which provoked 
Senator Sparkman's outburst, and included it 
with -1R other non-skeds in a new order consoli¬ 
dating all pending applications into a single pro- 
reeding to decide whether and »o whal extent 
the non-skeds ultimately can continue to operate. 

Keep talking. Senator Sparkman. 

(Copyright, 1951.) 


tc 
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Orders 

Serial Number E-57S9 


United States of America 
Civil Aeronautics Board 
Washington, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 15th day of October, 1951 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1S96 issued to Air Transport Associates, Inc. 

Order 

The Board having heretofore entered herein on Septem¬ 
ber 21, 1951, its Order Serial No. E-5723, revoking Letter 
of Registration No. 1896 issued to Air Transport Asso¬ 
ciates, Inc., effective on October 21, 1951, and ordering Air 
Transport Associates, Inc., its successors and assigns, 
immediately to cease and desist, directly or indirectly, from 
engaging, and representing and holding out that it engages, 
in air transportation otherwise than in conformity with 
Part 291 of the Board’s Economic Regulations, particu¬ 
larly between Seattle, Washington and Anchorage, Alaska; 
and 

Air Transport Associates, Inc., having filed herein on 
October 10, 1951, a motion requesting the Board to stay 
and postpone the effective date of Order Serial No. E-5723 
until 60 days or such other time as the Board will allow 
after proceedings pertaining to the review of said order 
have become final; or, in the alternative, until 60 days or 
such other time as the Board will allow after issuance of an 
order disposing of a petition for rehearing and recon¬ 
sideration which the motion represents will be filed herein 
on or about October 15, 1951, if the Board’s action 
1164 on said petition be adverse to Air Transport Asso¬ 
ciates, Inc.; and 
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The Board finding from the allegations of said motion 
that a failure to stay and postpone the effective date of 
the revocation of Letter of Registration No. 1896 may have 
the effect of precluding the filing of a petition for rehearing 
and reconsideration with the Board as provided for by the 
Board’s Rules of Practice, or consideration by the Board, 
prior to the effective date of the revocation, or any such 
petition which might be filed, and that a period of thirty 
days from the date of its order disposing of the petition 
for rehearing and reconsideration, in the event such peti¬ 
tion is denied, is reasonable under the circumstances of 
the case; and 

The Board further finding that no grounds have been 
alleged which would require or justify the stay and post¬ 
ponement of those portions of Order Serial No. E-5723 
which directed Air Transport Associates, Inc., immediately 
to cease and desist from conducting operations in excess 
of those authorized by its operating authority, or the grant¬ 
ing of any other relief requested by said motion; 

It is ordered that: 

1. The effective date of the revocation of Letter of Reg¬ 
istration No. 1896 be and it is stayed and postponed pend¬ 
ing consideration by the Board of said petition for rehear¬ 
ing and reconsideration and, in the event that said petition 
is denied by the Board, until thirty days after the date of 
such denial; and 

2. The motion for stay and postponement of Order Serial 
No. E-5723, except to the extent hereinbefore granted, be 
and it is denied. 

By the Civil Aeronautics Board: 

/s/ M.C. Mulligan, 

Secretary . (Seal) 

• •*•**• 
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1170 Before the CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1896 issued to Air Transport Associates, Inc. 

Memorandum of Aircoach Transport Association, Inc., in 
Support of Motion for Reconsideration, Rehearing, 
Reargument and Revocation of Order Serial No. E-5723 

On September 21, 1951 the Board adopted orders serial 
Nos. E-5720, 5721, 5722, 5723. Order serial No. E-5722 
instituted an investigation the general objective of which is 
to determine what steps may properly be taken by the 
Board in an effort to determine a sound solution to the 
problem presently before it concerning non-certificated 
air transportation. All of the 63 irregular carriers and 
irregular transport carriers are by this order made parties j 
to this proceeding. According to the Chairman of the j 
Board all irregular operators whose authority to operate j 
had not finally terminated on September 21, 1951 are given 
a new lease on life and amnesty for past violations of 
Board regulations (Aviation Week, October 1, 1951, p. 44). 
That this was in fact the Board’s intention is clear in view j 
of the issuance of Board order serial No. E-5720 which 
rescinded order serial No. E-5644 dated August 24, 1951. 
The latter order which was to become effective September 
23, 1951 would have put that carrier out of business for 
flying more frequently than is contemplated under the 
Board’s interpretation of the applicable portion of its 
economic regulations. In its order E-5644 dated August 24, 
1951 the Board stated the unauthorized operations “were 
conscious and deliberate”, and the carrier in that case was 
in “flagrant disregard of the Board’s regulations” and it 
concluded that the carrier “is not sufficiently trust- 

1171 worthy to be entrusted with an exemption to engage 
in irregular air transportation.” 
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In order serial Xo. E-5720 dated September 21, 1951, the 
Board rescinded the latter order and stated: 

“It would appear that fairness requires that all 
carriers whose exemption authority has not finally 
terminated as of the date of issuance of said order 
Serial Xo. E-5722 instituting investigation should be 
consolidated in such proceeding.” 

The exemption authority of the carrier involved in Order 
E-5644 had not in fact finally terminated on September 21, 
1951, and it would not terminate under the terms of the 
Board’s order revoking such authority until September 
23, 1951, so the order rescinding the earlier order which 
would have put that carrier out of business was actually 
not required to enable the Board, consistent with its policy 
of including all operating irregular air carriers as parties 
to the proceeding, to include that carrier as a party in that 
proceeding. It would have been included as a party, its 
operating authority not having finally terminated on Sep¬ 
tember 21 whether or not order serial Xo. E-5720 had been 
issued. 

The sole effect and the obvious purpose of order serial 
Xo. E-5720 was to enable that carrier, even though it had 
previously been found to have consciously, deliberately and 
flagrantly violated the Board’s regulations to continue 
operating as an air carrier pending the investigation. In 
the Board’s view “fairness” required this treatment. 

Order Serial Xo. E-5723 issued simultaneously with order 
serial Xo. E-5722 instituting the investigation and with 
order serial Xo. E-5720 putting this other carrier back in 
business directed Air Transport Associates, Inc. (ATA) 
to cease operating and go out of business effective 30 days 
thereafter. Thus ATA would be the only carrier whose 
operating authority had not finally terminated on Septem- 
her 21, 1951, which would not be permitted to continue 
operating pending the investigation. 

1172 The investigation will presumably not be con¬ 
cluded for about a year. Although ATA is made a 
party to the proceeding like the other 62 irregulars involved, 
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it will obviously have no more than an academic interest 
in the proceeding since it cannot continue in business dur¬ 
ing the pendency of the proceeding. 

The formal orders and opinions involved do not disclose 
any reason why out of 63 carriers involved only one, ATA, 
should be required to discontinue operations pending in¬ 
vestigation. Nowhere is it disclosed why a special order 
should issue putting one carrier back in business because 
of requirements of fairness and why another order should 
issue putting ATA out of business for the same violations 
for which the one carrier was originally to be required to 
cease operating. 

As to ATA the Board concluded: i 

I 

“ Respondent’s past conduct of persistent and flagrant 
violations of the Civil Aeronautics Act and the Board’s | 
. regulations demonstrate such an indifference toward j 
regulatory requirements as to lead us to conclude that 
termination of its operating authority is the only | 
effective remedy available to us under the circum- j 
stances.” \ 


The Board considered the frequency of ATA’s flights 
during the period March 1949 through June 1950. The 
Calendar Analysis attached to the Board’s opinion dis¬ 
closes that for this entire period ATA averaged 11.5 round 
trips per month. In this average are included several in¬ 
stances of two flights on the same day. The Board accord¬ 
ing to its opinion would have reached the same result, how¬ 
ever, even if ATA had flown only 10 round trips per 
month. In its opinion it stated: j 

‘‘Moreover, even if we were to confine our inquiry 
to the period prior to the date of the complaint, our 
decision in this case would be the same.” 

During the shorter period mentioned in the foregoing 
quotation ATA averaged only 10 round trips per month, 
and round trips varied from a low of 8V> to a high of 
14^4 per month. i 
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1173 The carrier in order serial No. E-5644 according 
to the Appendix to the Board’s opinion attached to 
that order averaged 11.15 round trips per month for the 
entire period. “Fairness” required, according to the Board, 
that the carrier in order serial Xo. E-5644 averaging 11.15 
round trips per month be reinstated and permitted to con¬ 
tinue in business pending the Board investigation even 
though a month earlier the Board had issued its order 
finding that carrier to be a conscious, deliberate and flag¬ 
rant violator. 

On September 21 there was not outstanding any Board 
order directing ATA to cease operating. It would be 
hormal to expect that none would issue since the Board 
had adopted a policy made effective on that day, except 
as to ATA, by which all past violators were to be treated 
alike and in effect forgiven, but on September 21 ATA 
averaging 11.5 flights per month was ordered out of busi¬ 
ness, and the Board stated in effect that it would have 
ordered ATA out of business even if it had averaged only 
10 trips per month, a lesser number than was flown by 
tlie carrier in order Serial Xo. E-5644. 

In the case of the carrier in Serial Xo. E-5644 there is 
an additional factor not present in the ATA case which 
would appear to support the proposition that there was 
substantially less justification for the ATA order than the 
original order putting that carrier out of business. In 
1940 the Board filed an action in the United States Dis¬ 
trict Court for the Eastern District of Xew York against 
the carrier in serial Xo. E-5644 and stated on page 3 of 
its opinion in that case that even after the carrier was 
found by the court to be in violation of the Board’s regu¬ 
lations it “continued to engage in regular and frequent 
operations.’’ 

It may be pointed out too that if, in the case of ATA, the 
Board has followed its normal practice it would first have 
issued an order directing ATA to cease and desist from 
operating more frequently than the Board might determine 
to be proper. Thereafter if violations should continue, a 
revocation order might properly issue. Failure to first 
issue such a cease and desist order constitutes the very 
proper grounds of Mr. Adams’ dissent from the majority 
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opinion. In that opinion he stated “I find no justification 
for taking a short cut in this case.” 

1174 There appears to be only one possible objective 
which the Board had in mind which is explanatory 
of the Board’s taking this short cut in the case of ATA. 
Had a cease and desist order issued on September 21 in 
accordance with normal Board practice rather than a 
revocation order, ATA would have been able to continue 
in business like the other 62 irregular carriers pending 
the Board’s investigation. Only by issuing a revocation 
order on September 21 could the Board be assured that 
ATA would be out of business pending the investigation 
and, therefore, unable to benefit in any way by a possible 
favorable decision in the investigation case. The Board 
must know, and in any event it has been so advised in 
ATA’s petition for reconsideration recently filed in this 
case, that ATA’s being a party to the investigation is of 
no benefit to ATA in view of the Board’s order under which 
ATA cannot operate at all during the year or so during 
which that proceeding will be pending. 

It is clear, therefore, beyond any doubt that the Board 
decided to permit all irregulars to operate during the 
investigation with the single exception of ATA and that 
it even went so far as to issue a special order putting one 
carrier back in business, a carrier whose violations were 
substantially similar to those of ATA. In order to effec¬ 
tively prevent ATA from operating pending the investiga¬ 
tion the Board had to depart from its normal practice of 
issuing a cease and desist order prior to issuing a revoca¬ 
tion order. In addition it had to make an exception to its 
policy, adopted September 21, 1951, of forgiving past viola¬ 
tions. 

Administrative agencies are vested with tremendous 
power, the exercise of most of which is not subject to 
judicial review. The CAB has great power over the finan¬ 
cial interests of persons engaged in air carrier operations. 
All should be treated fairly and none should be favored 
or discriminated against. Arbitrary action by any admin¬ 
istrative agency is highly improper and to the extent it can 
be adequately disclosed to a court it will be held to be 
unlawful. Based solely on the facts above set forth there 



inevitably arises a question as to why ATA was put out 
of business. These facts alone raise something of a pre¬ 
sumption that ATA has been discriminated against 
1175 by the CAB. It is difficult if not impossible on the 
basis of these facts to explain why a single carrier 
was put out of business by an order issued on the day that 
the Board investigation was instituted. It is doubly dif¬ 
ficult, in view of the order, also issued on the same day, 
reinstating a carrier found by the Board to have been 
guilty of substantially identical violations. These facts 
reasonably lead to the conclusion that some matter not of 
record caused the Board to enter its unfavorable order 
against ATA and its favorable order concerning this other 
carrier. 

There are facts which could have influenced the Board 
to act arbitrarily against ATA. 

The President of ATA is Amos Heacock, President also 
of the Aircoach Transport Association, Inc. (ACTA). Mr. 
Heacock has spearheaded a movement by the non-sked 
industry against what that industry believes to have been 
unfair and unreasonable regulation by the Board. 

Anyone familiar with the development of domestic air 
transportation during the past five years knows that the 
non-skeds have had at least reasonable grounds for such 
belief. There is reason to believe that the policy of the 
Board has not been designed to determine whether and to 
what extent there might be a place in the industry for the 
non-sked carriers but rather to eliminate them as quickly 
and as painlessly as possible without adequately inquiring 
into the economic merits of the matter. It is this policy 
which has made inevitable the development of ACTA as 
a protective device and which has caused Mr. Heacock 
and the Association to take the steps it has taken in an 
effort to advance the interests of the non-sked carriers. 

The Board and some of its members may believe that 
various actions taken by Mr. Heacock were improper, in¬ 
advisable or unwarranted. The steps which have been 
taken have been taken because the industry has had rea¬ 
son to believe that it could not always secure fair treatment 
at the hands of the government agency charged with regu- 
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lating, promoting and developing air transportation for 1 
the benefit of the traveling public. 

1176 In any event the fact that Mr. Heacock has, for 
example, opposed the confirmation of certain Board 1 
members would not be a proper matter for consideration 
in determining whether Mr. Heacock’s airline should be 
put out of business while the other 62 carriers continue 
to operate. Nor would it be proper that the Board or any 
of its members should be influenced in any way against 
ATA because of any other matter not of record in the i 
proceeding. The Board has many times stated in opin¬ 
ions putting irregulars out of business that it cannot con- I 
sidor any material put in by the respondent irregular carrier 
showing public need for its service. The stock attitude of 
the Board is: “This material is not relevant to any issue j 
in an enforcement case but can be considered only in a i 
certificate proceeding.” Similarly, any actions taken by 
Mr. Heacock not of record in the ATA enforcement case j 
cannot be considered bv the Board, and anv Board member I 
influenced by any such consideration would not be properly 
performing his office. | 

Mr. Heacock in April 1949 testified before the Senate j 
Interstate and Foreign Commerce Committee and stated: 

“The Civil Aeronautics Board is the most formidable 
obstacle in the way of mass air transportation.” 

i 

This is admittedly strong language, but Mr. Heacock, or 
any citizen has a right to make his views known. As a 
citizen he does not by so doing relinquish his right to equal 
treatment before any government agency. Board members 
must be above permitting such things to influence their at¬ 
titude or judicial decisions. 

There is nothing that ACTA has been able to find in the! 
record, opinions or orders involved which can explain oij 
the basis of the record whv ATA should be singled out 
at this time as it has been among 63 carriers, and it isj 
respectfully submitted that the order revoking ATA’sJ 
operating authority should be rescinded unless the rec¬ 
ord can be shown to contain adequate grounds which, con¬ 
sistent with the Board’s over-all policy on the mattext, 
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would justify the Board’s exceptional treatment of ATA. 
Such record evidence, if there be any, should be set forth 
in the Board’s order acting on ATA’s petition for recon¬ 
sideration. 

1177 If the Board should be of the opinion that proper 
respect for its orders can be maintained in this case 
only by issuing; a revocation order, it is pointed out that 
even in determining whether or not to enforce a valid Board 
order the question of the public interest is involved. In 
the reopened North Atlantic Route Transfer case the 
Board on Januarv 24, 1951 issued its order E-5067 direct- 
ing Pan American to handle pilot seniority problems in a 
certain manner. Pan American wholly failed to obey this 
order. An official of Pan American testified that Pan 
American had not complied with the order because it had 
been threatened by a strike if it should comply. Accord¬ 
ing to the Examiner’s report dated August 24, 1951 a meet¬ 
ing was held by Pan American and the upshot of the meet¬ 
ing was either obey the order and have a strike or go along 
with the demands of the pilots and continue operating. 
Pan American simply “chose to stay in business.” This 
flagrant violation of the Board’s order was called to the 
attention of the Board in a petition filed by American over¬ 
seas pilots requesting the Board to enforce its order. The 
Board refused to enforce its own order and concluded: 

. . we do not believe it would be in the public in¬ 
terest for the Board to now undertake enforcement 
of Order Serial No. E-5067.” 

Pan American and its pilots were in the most flagrant 
violation of the Board’s order. No attempt was made to 
comply. ATA on the other hand is in violation only to 
the extent to which approximately 11 flights per month 
may exceed the allowable number under a vague and in¬ 
definite regulation. Application of the public interest test 
as in the North Atlantic Route Transfer case should lead 
the Board to the conclusion that its revocation order should 
be rescinded at this time, and that ATA should be treated 
exactly the same as the other 62 irregular carriers. 

The Board has misconceived its legal authority with re- 
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spect to the necessity of issuing a cease and desist order 
before revoking the operating authority of an irregular 
air carrier. 

Section 416 of the Act authorizes the Board to exempt 
carriers from the requirements of Title IV of the Act. Under 
that Section the Board has exempted irregular air 
117S carriers from the necessity of securing a certificate 
of public convenience and necessity. Neither Sec¬ 
tion 416 nor any other Section of the Act authorizes the 
Board to impose additions on operating authority granted 
by way of exemption that could not be imposed on operating 
authority granted by way of certificate. A certificate holder 
under Section 401(h) may be revoked for intentional 
failure to comply with any applicable provision of law. No 
certificate may be revoked, however, unless an order is 
previously issued commanding compliance with the re¬ 
quirement found to have been violated. This provision 
is as fully applicable to carriers operating under exemp¬ 
tion authority as it is to certificated carriers. Non-certifi- 
cated carriers have been exempted from the requirement of 
having certificate, but the fact that they are so exempted 
from this requirement in no way changes their right to have 
the same procedure followed in the event of revocation as is 
specifically required with respect to certificates. 

Wherefore the Aircoach Transport Association, Inc., on 
behalf of the irregular air carrier industry, urges the Board 
to reconsider and rescind its order serial No. E-5723. In the 
event the petition of Air Transport Associates, Inc. for 
reconsideration and revocation of order serial No. E-5723 
is not summarily granted Aircoach Transport Association 
respectfully requests the Board to grant rehearing and 
reargument in this proceeding. 

Respectfully submitted, 

Aircoach Transport Associates, Inc., 

By /s/ Edward J. Daly, 

Secretary. 


October 22, 1951. 
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11S4 Before the CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1S96 issued to Air Transport Associates, Inc. 

Petition and Brief of Veterans of Foreign Wars of the 
United States for Reconsideration, Reargument, and 
Revocation of Order Serial Number E-5723 

Comes now the Veterans of Foreign Wars of the United 
States, an organization consisting of more than one million 
of the oversea personnel of the Armed Forces of the United 
States, pursuant to Resolution No. 6 adopted by the 52nd 
Annual Encampment of said organization held August 26 
to August 31, 1951, a copy of which resolution is attached 
hereto marked Exhibit 1 and asked to be read as a part 
hereof, speaking for these veterans and in the public inter¬ 
est, and respectfully requests the Civil Aeronautics Board 
to grant reconsideration and reargument of its Orders 
Serial Number E-5723 dated September 21, 1951. and upon 
such reconsideration, to revoke said order. For reason 
therefor, this petitioner assigns the following: 

I. Statement of Facts 

1. In July 1948 Air Transport Associates, Inc., was in¬ 
corporated under the laws of the State of Washington and 
on August 13, 194S the Civil Aeronautics Board issued to 
this corporation a Letter of Registration No. 1S96 issued 
pursuant to Section 292.1 (now Part 291) of the Board’s 
Economic Regulations. 

2. On December 20, 1949 the Board issued Orders Serial 
Number E-3762 which Order directed Air Transport, a 
Large Irregular Carrier, to show cause why its Letter 
of Registration No. 1896 should not be revoked for alleged 
violations of Part 291 of the Economic Regulations, and 

why the Board should not order Air Transport to 
1185 cease and desist from engaging in air transportation 
within the meaning of the Civil Aeronautics Act. 
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3. It was alleged in such Order that Air Transport has 
operated, and held out by course of conduct, frequent and 
regular flights of aircraft between Anchorage, Alaska and 
Seattle, Washington, and that said alleged operation and 
holding out constituted knowing and wilful violations of 
the Act. 

4. Hearings were held on the matters at issue from 
August 28 through August 31, 1950; and on January 12, 
1951, the Examiner’s Report was filed, followed by an oral 
hearing before the Board. 

5. On September 21, 1951, the Board issued Orders Serial 
Number E-5722 ordering an investigation into the need 
for air transportation services conducted by large irregular 
carriers, the types and categories of such service, frequency 
and degree of regularity, and a host of other queries and 
factors covering the entire field of irregular carrier opera¬ 
tion. 

6. On September 21, 1951, the Board issued Orders Serial 
Number E-5723, revoking Air Transport’s Letter of Reg¬ 
istration as of October 21, 1951. 

7. On October 15, 1951 the Board amended Orders Serial 
Number E-5723, by which it postponed the effective date 
for the revocation of Air Transport’s Letter of Registra¬ 
tion No. 1S96 until thirty (30) days. 

8. On October 15, 1951, Air Transport filed a Motion 
for Reconsideration, Rehearing, Reargument, and Revoca¬ 
tion of Orders Serial Number E-5723. 

II. The Interests of World War II Veterans’ Rehabilitation 

and Readjustment Programs Require Reconsideration 

9. Immediatelv following the close of World War II, 
DC-3’s and other multi-engined aircraft became available 
for purchase from the stocks of war surplus. The Congress 
provided veterans of World War II a preference for the 
purchase of these. At the same time the Servicemen’s 
Readjustment Act of 1944, as amended (G. I. Bill of Rights), 
offered incentives to veterans to launch new business enter¬ 
prises through business loans and special readjustment 
allowances for those self-employed. 
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1186 10. A generation of young men who had swept the 

skies of Europe and Asia for this nation and for the 
Cause of Freedom eyed the offers of their Government with 
the hope and zeal of their predecessors, veterans of earlier 
wars who had blazed the frontiers to the West. 

11. To them, the thousands of pilots and aircraft me¬ 
chanics, the new frontier was the air, the tremendous po¬ 
tentialities of a rapidly expanding commercial aviation 
industry. 

12. With the undisguised blessing and encouragement 
of those mandated by the Congress to speed the reintegra¬ 
tion of the veterans into civilian life, many returning war 
veterans, pilots and others, purchased these large aircraft 
and entered the noil-scheduled air transportation business 
with the approval of the Civil Aeronautics Board. In the 
few years that have elapsed since the close of W orld V ar II, 
there has been built up substantial organizations engaging 
in air transportation principally between high traffic points 
on a profitable basis. 

13. Largely due to the initiative of these war veteran 
pilots and the assistance of the Veterans Administration 
and the War Assets Administration, the potentialities of 
both air freight cargo service and increased coach air 
passenger service have been developed. 

14. The Veterans of Foreign Wars of the United States, 
having as its solemn obligation the rehabilitation and read¬ 
justment of the returning veterans, viewed the progress 
of these veterans in the irregular carrier business with a 
sense of satisfaction and with the feeling that the efforts 
of this great veterans’ organization, in urging the enact¬ 
ment of the necessary enabling legislation referred to 
above, had not been for naught. 

15. However, sufficient events of the past two years have 
come to the fore sufficient to indicate to this organization 
that there is under way an almost systematic and methodi¬ 
cal whittling away at the whole structure of irregular car¬ 
rier aviation; that there has been substituted for the na¬ 
tion’s “helping hand” of yesterday, what today, in its 
effect, is the “mailed fist” of administrative rule that is 
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striking down the enterprise of these war veterans at the 
most critical period in their development. 

1187 16. It is understood that altogether twenty-eight 

(28) irregular carriers transporting cargo or pas¬ 
sengers have operated between Seattle and Alaska, and at 
the time Air Transport Associates, Inc., started, only thir¬ 
teen remained in business. The following is a list of 
irregular air carriers operating in Alaska which were 
organized by war veterans: 

Arctic Pacific Airlines, General Airways, Inc., Trans 
Alaska, Pacific Alaska Air Express, Arnold Air Serv¬ 
ice, Mt. McKinley Air Service, Inc., Ranier Air Lines, 
Northern Air Lines, Inc., Golden North Air Lines, Inc., 
Oswald Air Lines, Yakima Sky Chief, Associated Air 
Lines, Seattle Air Charter, Pearson-Alaska, Totem j 
Airlines. 

I 

Of the foregoing, Mt. McKinley Air Service, Inc., and 
Golden North Air Lines, Inc., have had their Letters of 
Registration revoked by the Civil Aeronautics Board and j 
were thus put out of business. In addition, Arctic Pacific j 
Airlines was reduced to eight trips on a consent cease and j 
desist order which was a settlement of a revocation pro¬ 
ceeding. Arnold Air Service received a similar cease and 
desist order and went into bankruptcy. Of the balance, 
only General Airways, Inc., is still in business in Alaska, | 
with Trans Alaska, Pacific Alaska Air Express, Ranier 
Air Lines, Northern Air Lines, Inc., Oswald Air Lines, 
Yakima Sky Chief, Associated Air Lines, Seattle Air Char¬ 
ter, and Totem Airlines having gone out of business for 
various reasons. However, most of these carriers operat¬ 
ing DC-3 equipment, it is understood on information and 
belief, were unable to survive after certificated airlines 
reduced cargo rates to 15c per pound and established 
“tourist” and other low passenger rates below their costs, 
supported by mail subsidy. 

17. Although many of these were forced to discontinue 
operations because of their failure to meet the vigorous 
competition of other lines, it must be apparent to any be¬ 
holder, as it is to the Veterans of Foreign Wars of the 
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United States, that something more than competition has 
caused this drastic decline in the number of such carriers 
operating between Seattle and Alaska. It must be 
11SS emphasized too that the economy of Alaska in the 
past several years, as it does today, can sustain more 
carrier operations than arc actually functioning. The 
record of Orders and Regulations of the Civil Aeronautics 
Board, as hereinafter discussed, bears mute testimony to 
the reasons for the withdrawal of these war veterans’ 
enterprises from business in this area. 

IS. It is conceded that the Civil Aeronautics Board has 
no legal obligation to assist these irregular carrier oper¬ 
ators who are war veteran pilots, despite the fact that 
these veterans were encouraged to enter such enterprises 
with the assistance and a “pat on the back” by other 
agencies of the government such as the War Assets Admin- 
istratioji and Veterans Administration. However, the 
Veterans of Foreign Wars of the United States must insist 
that the Civil Aeronautics Board as an agency of the Fed¬ 
eral Government has a strong moral obligation and this 
organization respectfully submits, as this petition and Air 
Transport's petition reveal, that the Board has failed to 
offer more than a token recognition of such obligation. 

19. The case of Air Transport Associates, Inc. has been 
under study by the Veterans of Foreign Wars of the United 
States for more than a year; and while the past success 
of its young veteran pilots is a source of pride, the series 
of orders which led to its present “death sentence” is a 
source of considerable alarm and dismay to this veterans’ 
organization. 

20. Air Transport Associates, Inc. commenced opera¬ 
tions in 1948. The organization consisted of four (4) 
veterans of the Air Transport Command, Pacific Division, 
who since their discharge from the Armed Services in 1946, 
had been striving for a foothold in the field of commercial 
aviation. 

21. When Air Transport commenced its non-scheduled 
operations, it relied upon the then existing regulations of 
the Board and, as a result, acquired the necessary aircraft 
and made substantial investments in air carrier operations. 
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At the time Air Transport launched its non-scheduled op¬ 
erations it was permitted by the Board to conduct unlimited 
frequency of flights, the only requirements being that such 
flights be non-scheduled. 

1189 22. It is important to bear in mind that following 

the commencing of business, it was necessary for Air 
Transport to incur considerable financial obligation in 
connection with this business enterprise. Naturally, the 
equipment it uses, in order to pay for itself and for the 
necessary maintenance and overhauling had to be kept 
busy a certain number of hours each week. It is significant, 
and rightly so, that the safety regulations required of Air 
Transport were substantially the same safety regulations 
as are imposed upon the certificated carriers. 

23. There thereupon ensued a series of orders and actions 
of the Board which in effect limited the scope of Air Trans¬ 
port’s activities, and said orders and regulations were in 
direct contradiction to the prior regulations on which Air 
Transport and other non-scheduled air carriers relied in 
the establishment of their enterprises. This organization 
feels that a review by the Board of its own orders and 
interpretations must lead to the inescapable conclusion that 
a grave injustice has been perpetrated upon this group of 
young war veterans who had founded Air Transport with 
the encouragement of the Government. For example: 

24. Serial Number ER-136 provided for certain interpre¬ 
tations or “illustrative examples of irregular and regular 
service.” This interpretation for the first time made ref¬ 
erence to “calendar analysis” and thereby introduced a 
new factor that could not have reasonably been inferred to 
be a factor at the time Air Transport commenced its op¬ 
erations. 

25. Although Air Transport acquired the right to operate 
under Section 292.1 and made substantial investments in 
reliance upon such regulation, that part of Section 292.1, 
insofar as it applied to Air Transport, was repealed. This 
organization finds it difficult to comprehend how the Board 
could so jeopardize the property rights of Air Transport 
in such an arbitrary manner. At no point in this action 
of the Board can the Veterans of Foreign Wars of the 
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United States observe that zealous regard was had for the 
due process of law provision in the Constitution and the 
mandates of the Administrative Procedure Act which re¬ 
gard should be the duty of any and every arm of our 

Government. 

1190 26. The Veterans of Foreign Wars of the United 

States respectfully submits that the Board should 
not have “changed the rules in the middle of the game” 
without providing Air Transport the opportunity of pro¬ 
tecting its own interests. 

III. The Public Interest Requires a Reconsideration of 

the Order 

27. Section 2 of the Civil Aeronautics Act of 1938, as 
amended (52 Stat. 980, 49 USC 402) provides in part as 
follows: 

“In the exercise and performance of its powders and 
duties under this Act, the Authority shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity. . . . 

“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preference or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense;” 

We thus have the Act reiterating the basic American 
doctrine that the principle of free enterprise should be 
encouraged to the utmost so long as it is consistent with 
the general welfare. 

28. Pursuant to this declared policy of the Act, the 
Board issued Section 292.1 of its Economic Regulations 
for Irregular Air Carriers. This provided the necessary 
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impetus which launched so many war veterans into irregu¬ 
lar carrier enterprises as noted heretofore in this petition. 

29. Because of the competition of these irregular car¬ 
riers, certificated carriers soon began revising their own 
operations so as to bring a better service at lower cost to 
the people—all the people—in whose interest the Act was 
enacted by the Congress. Reduction of rates including 
* ‘family-plan’’ rates, speedier baggage handling, coach 
service, are but three of many improvements in service to 

the public resulting from the competitive spirit which 
1191 “charged” the air transportation industry following 
the May 1946 revision of the Economic Regulations. 

30. Then what happened! 

31. (a) Irregular carrier operations became profitable 
and substantial. 

(b) Irregular carrier operations began receiving almost 
universal public acceptance. 

(c) Irregular carrier operations widened the market for 
air transportation. 

(d) Irregular carrier operations began proving that 
subsidies to the certificated carriers were subjecting the 
taxpayers to an unnecessary charge. 

(e) Irregular carriers were fashioning a yardstick for 
the government for determining the extent to which air 
carriers can furnish service without subsidv. 

32. The eyes of the public, as well as this veterans’ 
organization then turned to the Board. Would the spirit 
of free competitive enterprise that these war veterans 
brought to the industry be permitted to continue unhamp¬ 
ered by the machinations of the certificated carriers who 
by now were conscious of their loosening grip on the goose 
that laid the golden egg. 

33. This was then the answer: 

(a) At page 11, the majority opinion of the Board held 
that it will not consider evidence relating to the public 
need for Air Transport’s service. This in the opinion of 
our organization is so obvious an error that we are con¬ 
fident that reflection by the Board on the implications of 
this conclusion will bring about a revocation of this order. 
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(b) Air Transport was judged by restrictive amend¬ 
ments to Part 291 of the Regulations. Yet Serial Number 
E-5723 revoking Air Transport’s Letter of Registration 
was dated September 21, 1951, the same date that the 
Board ordered (order Serial Number E-5722) an investi¬ 
gation with the object of establishing reasonable classifica¬ 
tions or groups of air carriers. Without such an 
1192 investigation there was no basis for the restrictive 
amendment by which Air Transport is being judged. 
The Veterans of Foreign Wars of the United States re¬ 
spectfully submits that Air Transport’s case was thereby 
pre-judged by an ex post facto interpretation and amend¬ 
ment. 

34. The Board’s announced purpose of the investigation 
provided for in Serial Order Number E-5722 was to assist 
the Board in determining future policy with respect to 
Large Irregular Carriers. The Board was also prompted 
in the issuance of such order by the number of applications 
on file requesting individual exemption orders, and applica¬ 
tions from those already having individual exemptions but 
who have requested reconsideration or modification of the 
terms and conditions of such orders, particularly with re¬ 
spect to the so-called 3- and S-trip limitation in such orders. 

35. It must be assumed that the Board was not satisfied, 
or at least entertained some doubt, that its existing regula¬ 
tions properly reflected the mandate of the Congress as set 
forth in the Civil Aeronautics Act, and must have concluded 
that the public interest, as well as the dynamics of air 
transportation dictated a re-evaluation of its approach to 
the whole field of commercial aviation, including irregular 
carrier services. It is difficult to draw any other conclusion 
after reading the wide scope of the investigation as set 
forth in said Order Serial Number E-5722. 

36. It must be logically inferred, therefore, that the issues 
which have beset Air Transport in its fight for economic 
survival are under re-evaluation and reconsideration by 
the Board. For example, under paragraph 4 of Order 
Serial Number E-5722, the Board asks itself this question: 

“(4) Is the Board empowered under the Act, as 
now written, to authorize, by certificate of public con- 
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venience and necessity under Section 401 of the Act 
or by exemption under Section 410 of the Act such 
supplemental services limited as to type of service, 
type of traffic, quality or quantity of service, and for 
equipment used, or otherwise restricted or defined.” 
(Emphasis supplied.) 

1193 37. Xot satisfied with the above question and still 

entertaining the same doubt that prompted the above 
paragraph (4) of Order Number E-5722, the Board then 
goes on to propound another question to itself as follows: 

“(6) What conditions, regulations or other require¬ 
ments should be imposed by the Board for the purpose 
of achieving and defining such supplemental services 
including 

(a) the extent to which existing applicable regulations, 
limitations, restrictions, or other requirements 
should be modified or amended, including, for ex¬ 
ample, the modification of the so-called 3- and 8- 
trip limitation, requirements relating to lease of 
aircraft, etc.” 

3S. Yes, the Board is asking itself the above questions 
and ordering an investigation to ascertain the answers, but, 
on the very same day under the next numbered Order 
(Serial E-5723) the Board answers the question in the 
affirmative and revokes Air Transport’s Letter of Registra¬ 
tion under the assumption that it has the power under the 
Act to drastically curtail and restrict Air Transport’s 
operations. 

39. Whether the outcome of such investigation would 
increase or decrease Air Transport’s chances of survival 
is beside the point. The fact remains that Air Transport 
is singled out as being beyond redemption while the rules 
of redemption are under study. 

40. Air Transport, the public which Air Transport serves 
so well in Alaska, the young war veterans who pioneered 
post-war irregular carrier aviation, all deserve better of 
this Government. If for no other reason than that set forth 
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above with respect to Order Serial E-5722 the Board should 
reconsider its revocation of Air Transport’s Letter of 
Registration and rescind its Order Serial Number E-5723. 

41. Under the policy prescribed by Congress in the Civil 
i Aeronautics Act of 1938, as amended, the public need for 

air transportation and the public interest therein are cri¬ 
teria which must be considered by the Board in arriving at 
its decisions, issuance of its orders, and promulgation of 
i its regulations. Largely due to the entry of irregular car¬ 
riers in the air transportation field, a large segment of the 
public whose financial status has not permitted the 
1194 luxury of air transportation with the plush services 
offered by the certificated airlines have been able to 
partake of the benefits of air transportation. Higher costs 
restricted the market and as a result a goodly portion of 
the public have been unable to travel by air at rates within 
their means. 

42. The importance of maintaining irregular air trans¬ 
portation at a high participating level was first recognized 
by the members of this organization residing in Alaska. 
Thev realized that any curtailment of irregular carrier 
operations was immediately manifested by shortages in 
food, mostly perishables, and the consequent rise in prices 
as shortages stepped up demand for the available supply. 
The members of our organization in Alaska in an effort 
to ward off the disastrous effects of the curtailment of 
irregular carrier operations convened in Department En¬ 
campment at Nome, Alaska, earlier this year and adopted 
the resolution which is attached hereto as Exhibit 1. The 
importance of this matter was further demonstrated by 
rhe unanimous adoption of this resolution by the National 
Encampment of this organization on August 31, 1951. 

43. By granting Air Transport’s petition for reconsid¬ 
eration filed on October 15, 1951 and by granting this 
petitioner’s motion, the Board will be afforded an oppor¬ 
tunity to consider and review the public interest and need 
for this carrier’s continued operations. Should this be 
considered by the Board, it is believed that the Board will 
be more than justified in revoking its Order Serial No. 
E-5723. 
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44. The pattern of regularity and frequency set forth in 
the Board’s Order Serial No. E-5723 dated September 21, 
1951 in this case as well as the exactness of non-permissible 
patterns of regularity and frequency published as a preface 
to Regulation 291 appeared to violate and contravene the 
declaration of policy as laid down by Congress in Section 
2 of the Civil Aeronautics Act which imposes a limitation 
upon the Board in exercising its powers and performing 

its duties under the Act. This organization does not 
1195 believe that the construction placed by the Board 

upon the Civil Aeronautics Act, as amended, as 
authorizing the issuance of Part 291 of the Board’s Eco¬ 
nomic Regulations, and the interpretation as placed upon 
such regulations by the Board under the facts in this case 
are in accord with the Civil Aeronautics Act. If the Civil 
Aeronautics Act does authorize the promulgation of Part 
291 of the Regulations and the interpretation as placed by 
the Board therein in this case, then that part of the Act 
on which the Board relies for the promulgation of this 
regulation, we respectfully submit, is unconstitutional. 

45. The ordering of Air Transport to cease operations 
will result in the unemployment of one hundred and six 
(106) trained employees. Passenger and cargo equipment, 
as well as trained pilots and aircraft maintenance men will 
be out of service at a time when air cargo space is at a 
premium. Air Transport’s capital representing the sav¬ 
ings of this group of veterans during the war years, and 
their concerted efforts since, will largely be lost. This 
exceeding harsh penalty will be suffered by Air Transport 
because it made more frequent and more regular flights 
than members of the Board thought it should make. This, 
notwithstanding the fact that the regulation does not say 
that any specified number of flights is a violation of its 
regulations. And despite the fact that the frequency and 
regularity of flights is one of the major considerations in 
the forthcoming investigation, a significant factor because 
it indicates that the Board is cognizant of the existing 
problem. We raise the question of illegality of Regulation 
291 because it was promulgated without prior investigation. 
Meanwhile, if the Board’s order stands, Air Transport is 
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not to be allowed to remain in business long enough for 
the outcome of the investigation to be determined. Such 
action on the part of the Board is discriminatory, and was 
done with the actual intent to deprive Air Transport of its 
rights to operate during the investigation. As was aptly 
said by the Supreme Court of the United States: 

“When we consider the nature and theory of our 
institutions of government, the principles upon which 
they are supposed to rest, and review the history of 
their development, we are constrained to conclude that 
they do not mean to leave room for the play and 
1136 action of purely personal and arbitrary power. 

. . . Though the law itself be fair on its face and 
impartial in appearance, yet if it is applied and ad¬ 
ministered by public authority with an evil eye and an 
unequal hand, so as practically to make unjust and 
illegal discriminations between persons in similar cir¬ 
cumstances, material to their rights, the denial of equal 
justice is still within the prohibition of the Constitu¬ 
tion. Tick Wo v. Hopkins, US U. S. 356, 369, 30 L. Ed. 
200, 226.” 

46. The Board’s Order Serial Xo. E-5723 promulgated 
at the peak of the defense construction season when the 
transportation of air cargo was so sorely needed and when 
Alaskans were already experiencing a lack of air transpor¬ 
tation and were short of needed airborne fresh food cer¬ 
tainly was not in the public interest. 

47. The reaction of the public of Alaska to the issuance 
by the Board of this Order is summed up by the editor of 
the Fairbanks News-Miner in an editorial published in 
that paper October 13, 1951, when he said: 

“Alaska needs all the air cargo service it can get 
and an order grounding a company that was bringing 
in thousands of pounds of air freight, at the peak of 
a defense construction season, was not in the best 
interests of Alaska or the nation.” 
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IV. The Interests of National Defense Dictate a 
Revocation of the Order 

48. Order Serial No. E-5166 provided exemption for Large 
Irregular Carriers (of which Air Transport is one) from 
that part of its regulations pertaining to regularity and 
frequency of flight. The reasons for said Order were that 
military activities in Korea and of the national defense 
program were such as to demand participation by all of 
the air transportation resources of the country; and further 
that the limitations imposed on these carriers by Part 291 
hampered them in meeting the needs of the military. This 
exemption, however, was limited to such transportation 
performed pursuant to contracts with any department of 
the Military Establishment. 

49. As a result of this exemption, Air Transport has 
transported by air since August 1, 1951, 2,269 military 
personnel, a total of 434,960 ton-miles. It thus functioned 
as part of a large National Air Transportation System which 
is poised and available for call by the Department of De¬ 
fense for the movement of troops and supplies upon 

1197 24-hours’ notice in the event of a National Emer¬ 
gency. 

50. The Report on Role of Irregular Airlines in United 
States Air Transportation by the Select Committee on 
Small Business, July 10, 1951 (Senate Report No. 540, S2d 
Congress, 1st Session) had this to say about the role of 
the irregular carriers: 

“These carriers offer a flexible airlift capacity that 
can be brought into military use far more rapidly than 
the certificated airlines whose equipment is obligated 
by commitments and schedules to service regularly 
appointed routes. The irregular carriers participated 
in both the Korean and Berlin Airlifts. In September 
1950 some 60 percent of the airlift to Korea contracted 
to commercial airlines was flown on nonscheduled car¬ 
riers. In the Berlin Airlift over 50 percent of the 
cargo which was transported by commercial air carriers 
went via planes operated by the nonscheduled indus- 
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try of the United States. * * V’ (See page 8, Senate 
Report Xo. 540) 

51. The part that Air Transport is playing in this vital 
mission will not be possible after November 21, 1951 unless 
the Order herein complained of is rescinded. The elimina¬ 
tion of Air Transport from the field of air transportation 
will not be in the interests of national defense, one of the 
policies set forth in Section 2 of the Civil Aeronautics Act. 

52. In a report of the Preparedness Subcommittee of the 
United States Senate Committee on Armed Services made 
under authority of S. Res. 18 (82d Congress), the Chair¬ 
man of the Subcommittee on February 13, 1951 advised the 
Chairman of that Committee as follows: 

“At the outset of the Preparedness Subcommittee’s 
work, we agreed that no outpost of America’s defenses 
was of greater strategic importance than Alaska. To 
ascertain the state of our defenses in Alaska, a three- 
inember task force—Senator Hunt, chairman; Senators 
Morse and Saltonstall—undertook an on-the-site in¬ 
vestigation. The investigation has been supplemented 
by extensive studies and inquiries here in Washing¬ 
ton. The result of their painstaking, diligent, and 
vigorous labors is the attached report. 

“A strong Alaska is essential to our security. Our 
continental defenses can be no stronger than our 
Alaskan defenses. The security of every American 
home begins in the snow of Alaska. # * 

53. Among the conclusions of this Subcommittee was the 
following (p. 38): 

1198 “19. The Civil Aeronautics Board and the 

Civil Aeronautics Administration should do 
everything within their power to encourage and de¬ 
velop commercial aviation within the Territory. Regu¬ 
lations that are designed to meet the requirements of 
commercial flying in interstate commerce in the United 
States should not be applied within Alaska unless 
local conditions indicate that they are desirable. The 
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spirit of the bush pilot should be encouraged by all 
means possible. * * *” (See Motion for Reconsidera¬ 
tion, Rehearing, Reargument and Revocation of Order 
Serial Number E-5723, Docket No. 4265, pages 42 and 
43.) 

54. Air Transport’s growing activities in transportation 

of military personnel returning from Korea at Seattle or 
San Francisco or being dispatched from training camps 
to ports of embarkation at Seattle and San Francisco are 
being expended. Air Transport’s President personally or¬ 
ganized and developed the “Operation Home Lift” of Air- 
coach Transport Association. j 

55. Exhibit 6 of Air Transport’s motion is a copy of the 
“Operation Home Lift” leaflet of Aircoach Transport As¬ 
sociation which explains the nature of this activity. Air 
Transport’s defense value can, therefore, be measured 
against the need for this service which it has engaged in 
and which its president took the leadership in organizing. 

56. The Veterans of Foreign Wars of the United States 
has as its primary mission the maintenance of an adequate 
national defense. In the fifty-one years of its existence, 
this organization has continually brought to the attention | 
of the Congress and the people wherein lay the dangers to 
our American Way of Life; and the dangers that go hand- ! 
in-hand with apathy and shortsightedness in failing to 
view the national defense structure in its true light, an 
organism-as-a-whole, one which is no stronger than its 
weakest link. For many years the National Encampments 
of this Organization have debated and passed upon resolu¬ 
tions of the Department of Alaska demanding that our de¬ 
fenses in that vast territory be bolstered so that the people 
in this the last remaining frontier will be assured that the 
defense line of the United States is as much in the air and 
sea approaches to Alaska, as to Washington, Oregon or 

California. 

1199 57. It is principally with this thought in mind that 

the Department of Alaska, Veterans of Foreign Wars 
of the United States, and the 52nd National Encampment 
of this organization unanimously adopted Resolution No. 6 
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(Exhibit 1) which is the basis for this petition. The case 
of Air Transport is the case of the Irregular Carrier flying 
the Alaska route. And it was the fear that this vital 
link in our National Defense was being jeopardized that 
prompted the Veterans of Foreign Wars of the United 
States to take the official position as set forth in its Reso¬ 
lution Number 6 (Exhibit 1). 

58. The facts set forth above and as further detailed in 
Air Transport’s Motion for Reconsideration well justify 
the fear of this Veterans’ Organization in this matter. 

59. Strongly indicative of the national interest in the 
issues of these proceedings are the remarks of several 
United States Senators in the Senate on October 20, 1951, 
which remarks, taken from the Congressional Record of 
that date, are appended herewith as Exhibit 2. These re¬ 
marks are commended to your serious consideration. 

V. Conclusion 

GO. On the basis of all the facts of record in this and 
Air Transport’s Motion for Reconsideration and the argu¬ 
ments contained herein, it is respectfully submitted by the 
Veterans of Foreign Wars of the United States: 

61. That Air Transport has been singled out for unfair 
and unequal treatment; 

62. That the majority opinion is not based upon substan¬ 
tial evidence, and is contrary to the letter and intent of 
the Administrative Procedure Act and the Civil Aeronau¬ 
tics Act; 

63. That the recent history of the Orders and Rules of 
the Civil Aeronautics Board reveals a systematic hacking 
away at the enterprises of many World War II veterans 
who entered the field of air transportation with the encour¬ 
agement and assistance of the Government. 

1200 Wherefore: the Veterans of Foreign Wars of the 
United States respectfully prays that the Board 

(1) Reconsider its decision, grant Air Transport a re¬ 
hearing, permit reargument by Air Transport and peti¬ 
tioner, and on such reconsideration revoke its order Serial 
Number E-5723; 
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(2) Accord Air Transport the same equality of treat¬ 
ment and the same privileges as the Board has granted to 
other carriers in the same class; 

(3) Grant serious consideration to compliance with the 
immediate steps recommended by the Select Committee 
on Small Business, United States Senate, in its Report on 
Role of Irregular Airlines in United States Air Transpor¬ 
tation Industry (S. Rept. No. 540, S2d Congress, p. 19); 
and 

(4) Grant such other and further relief as to the Board 
may seem appropriate. 

Respectfully submitted, 


Veterans of Foreign Wars of the 
United States, 

By John C. Williamson, Counsel , 

1025 Connecticut Avenue, X. W., 

Washington, D. 


October 23, 1951. 


C. 


1201 Exhibit 1 

Resolution Xo. 6 

Supporting Xon-Scheduled Airlines in Alaska 

Whereas, the fifth Annual Encampment in Juneau, 
Alaska, went on record in support of non-scheduled airlines 
in Alaska; and 

Whereas, this same motion was passed and unanimously 
supported in Resolution Xo. 2 at the Xational Encampment 
in Chicago, Illinois; and 

Whereas, conditions are the same as a year ago, and this 
same type of operation is of national importance to this 
veterans organization for the reason that they are veteran 
owned organization with 100 per cent veterans pilot; and 

Whereas, a national emergencv exists in that this non- 
scheduled operation which is equipped with planes, equip¬ 
ment and trained personnel who could be immediately 
converted to a full-time military organization; and 

Whereas, their abilitv to maintain a constant flow of the 

7 * 
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necessities of life into Alaska at a time when every other 
motor transportation is jammed with civilian and military 
goods; now, therefore 

Be It Resolved, by the 52nd Annual Encampment of the 
Veterans of Foreign Wars of the United States, that we 
do everything in our power to assure that this vital serv¬ 
ice is continued throughout the duration of this emergency. 

Submitted by Department of Alaska, 

To Committee on National Security, National & Foreign 
Affairs, 

Approved by National Encampment August 31, 1951 


1202 Exhibit 2 

The following is an excerpt from the Congressional Rec¬ 
ord for Saturday, October 20, 1951, pages 14035-37: 

Independent and Nonscheduled Air Transportation 

Operations 

Mr. Morse. Mr. President, I should like to have the 
attention of the junior Senator from Alabama (Mr. Spark¬ 
man) for a moment, because I wish to make a very few 
comments about the work of the committee of which he is 
chairman. 

Mr. President, as this session draws to a close, I should 
like to call attention to the excellent work of the Select 
Committee on Small Business. Amid the various recrimi¬ 
nations, charges, allegations and suspicions which have 
been brewing during the Eighty-second Congress, this 
committee has proceeded with outstanding harmony to do 
a job which may well have an abiding effect on our economy. 
Under the chairmanship of the distinguished junior Senator 
from Alabama (Mr. Sparkman) we find that the committee 
has struck a significant blow for the competitive-enterprise 
system, not by the negative method of attacking the large 
corporations, but by the affirmative steps which it has taken 
to advance and strengthen the small-business enterprises. 

Among its varied accomplishments has been the work of 
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that committee in the field of aviation. The excellent re¬ 
port on irregular aviation and its potential role in civil 
air transportation offered the first solution to the problem 
of finding a proper place for this important and creative 
new segment of our air transport industry. 

Regrettably, certain members of the Civil Aeronautics 
Board seem prone to ignore this report, and to continue 
blindly to conduct what appears to be an actually punitive 
campaign against the small independents—a compaign 
which apparently penalizes them for efficiency, service, and 
economy. 

Recently one of these independents, Modern Airlines, was 
ordered to stop flying. The Senator from Alabama pro¬ 
tested so effectively that this line was granted the right to 
continue flying. However, another line, Air Transport 
Associates, which flies from Seattle to Alaska, was ordered 
to cease flying, on the grounds that it was operating too 
frequently and regularly. I understand that the curtailing 
of its flights has resulted in considerable business upheaval 
and actual hardship to the citizens of Anchorage and other 
Alaska communities. In fact, in Alaska there are a great 
number of groups and large numbers of persons who are 
exceedingly concerned about the conduct of the Civil Aero¬ 
nautics Board in relation to this particular air transport 
service. 

While the Congress is not in session, it is entirely pos¬ 
sible that the Civil Aeronautics Board may intensify its 
campaign to eliminate the independent airlines, using the 
technique which the Senator from Alabama (Mr. Spark¬ 
man) has described as “strangulation by administrative 
regulation. ” 

Mr. President, I, for one, would not like to return to the 
Congress in January to find that the Civil Aeronautics 
Board had continued its policy of stalking, tracking down, 
and executing whatever embryo competition exists in our 
civil aviation. The fact that the independent airlines have 
grown to an almost $200,000,000-a-year industry, in the 
face of such unwarranted administrative hostility by the 
Civil Aeronautics Board, is excellent proof that in America 
there is a real place for a nonsubsidized air-carrier industry. 
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Therefore, Mr. President, I should like to ask the Senator 
from Alabama whether he has in mind any program which 
will protect that segment of the aviation industry in the 
next few months, which may prove to be the critical period 
in the development of independent aviation. I should like 
to know whether the Senate Select Committee on Small 
Business intends to remain vigilant and watchful in regard 
to this problem while the Congress is not in session; and 
in that connection I now ask unanimous consent 
1203 that the Senator from Alabama may be permitted 
to make a very brief reply to my question. 

The Vice President. Is there objection? The Chair 
hears none, and the Senator from Alabama is recognized. 

Mr. Sparkman. Mr. President, I am very glad the dis¬ 
tinguished Senator from Oregon has brought up this ques¬ 
tion, because it is one of considerable concern. I had hoped 
that before Congress adjourned I might have an oppor¬ 
tunity to sit down with the members of the Civil Aero¬ 
nautics Board and discuss with them this very important 
matter. 

I have not been able to do so; but I have instructed the 
staff of our committee to stay in touch with the Civil Aero¬ 
nautics Board and continue discussions pertaining to this 
matter. 

Mr. President, what the Senator from Oregon has said 
is absolutely true. I commend to the careful reading of 
every Senator the report of the Small Business Committee 
on this particular problem. The report is very brief. We 
made only a few recommendations; but one of them in par¬ 
ticular was that especial attention be given to Alaska. 

The Governor of Alaska testified before our committee, 
and a number of other citizens of Alaska also testified as to 
the importance of the nonseheduled air carriers, in order 
to have fresh food brought too Alaska. 

Immediately upon cancellation of the line which was serv¬ 
ing Alaska, we received some very vigorous protests from 
merchants, from the Governor of Alaska, and from a great 
many others. It is a matter of great concern to the peo¬ 
ple of Alaska; and we should not forget that Alaska is often 
referred to as perhaps the weakest link in our defense 
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chain. Certainly anything which weakens air transporta¬ 
tion into Alaska further weakens the defense chain of 
which Alaska is an important part. 

Mr. Chavez and Mr. Capehart rose. 

The Vice President. The Senator from Oregon has the 
floor. Does the Senator yield, and if so, to whom? 

Mr. Morse. I yield first to the Senator from Indiana. 

Mr. Capehart. I should like to ask the able Senator from 
Alabama a question. Does he feel that the Civil Aeronautics 
Board erred in canceling the contract or permit of the air 
line about which he is talking? 

Mr. Sparkman. It is a rather complicated matter, but 
it has not been an easy matter. I desire to say in all fair¬ 
ness to the Civil Aeronautics Board that it is a very dif¬ 
ficult and complex problem to handle, and after the report 
and recommendation of the Small Business Committee, they 
agreed to withdraw the strangulation regulation which they 
had issued and to make a study of this problem, which they 
thought might require 18 months. By the wav, they with¬ 
drew the order which had been directed against the line 
to which the Senator from Oregon referred. But when 
they did that they imposed a penalty on the other line the 
name of which as I recall is Air Transport Associates. 

It did not mean much to me when I heard that that was 
the line from which they had withdrawn permission, or as 
they call it, the “certificate of exemption.” I did not real¬ 
ize that that was a line which was serving Alaska; but it is. 

My own personal feelings are that they ought to with¬ 
draw the order against Air Transport Associates, that they 
ought to pay special attention to the service which Alaska 
needs and requires, and they ought to carry on the study 
and work out some kind of program whereby the Nation 
will get full benefit of the economic defense value of the 
nonscheduled carriers. 

1204 Mr. Capehart. Then, I gather from the Senator’s 
explanation that he is not prepared to say whether 
he thinks the Civil Aeronautics Board did or did not err in 
canceling the license. 

Mr. Sparkman. I am glad the able Senator from Indiana 
pursues his subject. The question has been one relative 
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to the regulation, which has been outstanding for a very 
long time, and which has granted the nonscheduled carriers 
a certificate of exemption and permitted them to operate, 
provided their operations would be infrequent and irregu¬ 
lar. Who knows what the term “infrequent and irregular” 
means? Consequently the carriers have all been in doubt. 
They did not know whether it meant that they could fly 
every other day, or three times a week, or what it might 
mean. 

Mr. Capehart. Mr. President, will the Senator yield? 

Mr. Sparkman. Finally, the Board has recognized that 
when it issued this strangulation order, it said they could 
flv onlv three times a month between certain designated 
points, and only eight times a month between other points. 

Mr. Capehart. The point is, of course, that the Congress 
passed the law which the Senator has just described. 

Mr. Sparkman. There is some question in the law. 

Mr. Capehart. Therefore, the Senator, as chairman of 
the Select Committee on Small Business, is not prepared, 
I gather from what he has said, to tell us whether he thinks 
the Civil Aeronautics Board did or did not err in canceling 
the permit. 

Mr. Sparkman. I will put it in this way: I believe from 
the standpoint of policy they did. I am not prepared to 
say they did so far as the law is concerned. 

Mr. Morse. Is the Senator, as chairman of the commit¬ 
tee, prepared to say that he holds to the point of view 
that the CAB should allow more air service into Alaska 
rather than less? 

Mr. Sparkman. That is correct. Pending the study which 
they are making of the entire set-up, I certainly believe they 
ought to try to work out some arrangement whereby air 
transportation may be continued into Alaska. 

Mr. Morse. Mr. President, I am about through. I only 
wish to say in conclusion that I am very glad to have the 
concurrence of the Select Committee on Small Business and 
to know that the committee is going to maintain its vigilance 
over this problem of aviation, because I think any study 
of the record will show that the small airline companies 
are being unfairly discriminated against by the CAB. Once 
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again we need to be constantly on guard against the de¬ 
velopment of a subsidized monopoly, in this instance, in 
the field of aviation. 

Mr. Chavez. Mr. President, will the Senator from Oregon 
yield for a question along the line of his remarks? 

Mr. Morse. I yield for a question. 

Mr. Chavez. I am deeply interested in the remarks of the 
Senator, and in the subject matter which he is discussing. 
I know that Senators want to conclude the business of the 
session, and in order to save time, I wonder whether the 
Senator from Oregon will allow me to ask unanimous con¬ 
sent to place in the Record a statement which I have pre¬ 
pared on the subject. 

Mr. Morse. I shall be very glad to have the Senator do 
that. 

The Vice President. Without objection, it is so ordered. 

The statement by Mr. Chavez is as follows: 

1205 Statement by Senator Chavez 

It would be improper for me to try the patience of this 
body with any lengthy discussions, at this late hour, of the 
problem involved in the relationship between administra¬ 
tive agencies and the Congress. 

However, there is one matter which should be dealt with 
before adjournment, since serious and perhaps irreparable 
damage may take place, during our absence, unless proper 
warning is given at this time. On August 29, the junior 
Senator from Alabama (Mr. Sparkman) addressed the Sen¬ 
ate, speaking in his capacity as chairman of the Senate 
Select Committee on Small Business. That committee had 
completed a most able and detailed report on the problem 
of the independent air-carriers, the so-called nonskeds, in 
our civil aviation industry. That report called upon the 
CAB to follow a definite and positive program regarding 
these useful, unsubsidized aircarriers which have pioneered 
and developed valuable new^ frontiers in flying. That re¬ 
port also called upon the Civil Aeronautics Board to cease 
and desist from its program of eliminating these inde¬ 
pendent enterprises for flying “too regularly and too fre¬ 
quently.” It asked that violations be set aside until a new 
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policy is set forth which allows a proper and legal place in 
aviation for carriers which have so clearly demonstrated 
their ability to fly safely and serve the public with the 
lowest cost and most rapid transportation ever achieved 
in the history of man’s mechanical and economic ingenuity. 
This unanimous Senate Small Business Committee report 
was issued on July 10 of this year. 

As I indicated. Senator Sparkman was constrained to 
address the Senate on August 29, because the CAB had 
just executed another independent airline. This was done 
without any notice being given to the Senate Small Business 
Committee or heed being paid to the report of that com¬ 
mittee. That particular airline has been reinstated, largely 
as a result of the forthright stand of the Senator from 
Alabama. 

The junior Senator from Alabama was aroused, and I feel 
that if anything, he showed great restraint and forebear- 
ance in this matter. I quote a few of the Senator’s re¬ 
marks: 

“I have been disappointed in the fact, first of all, that 
the Civil Aeronautics Board apparently has made no effort 
to work out a program whereby this tremendous asset to 
the economy, the security, the defense of the United States 
may be maintained. I believe that, if necessary, legisla¬ 
tion should be enacted to safeguard against such a death 
sentence as the Board promulgated some time ago. Cer¬ 
tainly I believe that we ought to express most strongly 
our disapproval of the slow death by strangulation that 
they are practicing now by administrative order. We 
recognized the danger from the very beginning, that one 
by one, as they come up to apply for exemption, the Board 
could refuse to give them exemption, their right to con¬ 
tinue to operate for another year, and therefore, they would 
be forced out of business. Instead of all of them being 
forced out of business at once, they are gradually being 
forced out as they come up, one by one. It may be a slower 
death, it may be less painful, but it is just as certain and 
it is just as harmful and just as destructive to the economy 
and the security of the country. We should keep our im¬ 
plied pledge when we sold our surplus airplanes to those 
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young veterans in order that they might go into the busi¬ 
ness. 

“Clearly, the majority of CAB seems bent on ignoring the 
Senate. Apparently the CAB would like to turn its back 
on the solution to this problem which was offered by the 
Senate Small Business Committee and which recognized, 
along with the CAB and the rest of the air industry, that 
irregular flight by large passenger equipment are unfeasible 
and uneconomical. The CAB’s decision in this recent case 
is but a further example of the Board’s unwillingness to 
recognize any of the economic realities of aviation. 

“Certainly such a policy by this administrative agency, 
carried on in spite of the express wish of a committee of 
Congress, and in defiance of the economic forces which are 
so potently at work in air transportation today, must lead 
this Board to a position where all of its decisions, and its 
very competence will be seriously questioned. Our 
1206 committee sought an equitable solution and set forth 
a possible course. But we have yet to see any action 
by the Board indicating that it is sincerely trying to ex¬ 
pand civil aviation with broadest possible public service as 
its goal. Instead, we see continued the attitude of a Board 
that is insensitive to the will of Congress and to the needs 
of the community.” 

I am not discussing the merits of free competition in avia¬ 
tion and the role of independent small business—matters 
about which the senior Senator from New Mexico feels 
most strongly. I am talking about the willful and flagrant 
disregard on the part of administrative agencies for the 
express wishes and purposes of the Congress. We set up 
these agencies, we appropriate the public funds for their 
operation and we find, after a few years, that they have 
become a law unto themselves, operating solely within their 
own discretion, relying upon the tremendous preoccupa¬ 
tion of the Congress to give them immunity. We are too 
occupied on too many fronts to give detailed personal at¬ 
tention to each and every agency. We cannot appoint 
“watchdog committees” to oversee these agencies which 
cover the complex phases of American life. We must rely 
upon the good faith of the various administrative heads 
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not to flout the will of Congress and not to play fast and 
loose with the public interest. 

Recently the CAB announced that it was undertaking a 
detailed study of the problem of the 63 large irregular air 
carriers, and that, according to the CAB’s announcement, 
“the scope of its investigation would include all matters 
relating to and concerning non-scheduled-air transporta¬ 
tion operated by these 63 carriers, and whether or not 
there is a need for this non-scheduled air transportation 
in addition to and supplemental to the regular and frequent 
air transportation performed by the scheduled air carriers 
over specific routes.” 

Now, they also stated that pending the completion of 
this investigation they would continue to enforce their 
constrictive and limiting regulations, and they announced 
that they would use “the same tests and the same stand¬ 
ards” which they have been using up to the present for 
the elimination of these independent enterprises. If the 
board pursues this policy all the independent carriers will 
be out of business by the time the study is completed. 

As if to illustrate this, the CAB issued an order suspend¬ 
ing an independent air carrier, Air Transport Associates, 
Inc., which flies from Seattle to Alaska, bringing much of 
the fresh food and freight which is the salvation of the 
struggling Alaska communities. The board’s death sen¬ 
tence on this airline was issued on August 29, simultane¬ 
ously with its order for a complete study of the problem. 

Now that Congress is adjourning, what indication is there 
that the next few months will not see a continuation of this 
process of “strangulation by regulation,” as Senator Spark¬ 
man describes it, and what assurance do we have by the 
time the CAB has completed its story, it will not with its 
left hand have liquidated the most important independent 
lines, and thus have broken the backbone of the competitive 
branch of air transportation. 

I submit that if we return in January and find that the 
vendetta against the independents has been continued, and 
we find that other nonskeds have also received or are about 
to receive the treatment of the Air Transport Associates, 
we will be in the position of coroners holding an inquest 
over the corpse of free enterprise in aviation. 
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If, during the intervening months another nonsked in¬ 
dependent is put out of business, I think this would be 
an act of bad faith on the part of the CAB toward the 
Congress. 

I hope that the able Senator from Alabama, and his dis¬ 
tinguished colleagues of the Senate Small Business Com¬ 
mittee, will continue their vigilance, and protect the free¬ 
dom of our skies for safe, economical, forward-looking avia¬ 
tion. I do not believe that the spacious skies which we 
sing about in our patriotic anthem were meant to be cut 
up and subdivided for the exclusive use of a few subsidy- 
minded corporations. There must be no monopoly in civil 
aviation, and the best guaranty against monopoly is a 
healthy spirit of free competition. 

♦ *•«*•• 

1208 BEFORE THE CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 

No. 1896 issued to Air Transport Associates, Inc. 

Petition to Defer Action 

Comes now Air Transport Associates, Inc. (hereinafter 
referred to as Petitioner) and moves the Civil Aeronautics 
Board (hereinafter referred to as the Board) to defer 
action now pending before it on the above entitled Docket, 
and for reasons therefor respectfully shows: 

1. By granting this petition the Board will thereby accord 
petitioner the equality of treatment for which the Board 
is responsible and to which all carriers are entitled under 
the law. In the interest of fairness, this would grant and 
accord petitioner the same treatment bestowed by the 
Board upon Modern Air Transport, Inc. (hereinafter re¬ 
ferred to as Modern) in its Order Serial Number E-5720 
issued in Docket Number 3854 on September 21, 1951, the 
same day Order Serial Number E-5723 was issued, by which 
latter Order petitioner’s Letter of Registration was re¬ 
voked. 
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The Board on its own volition by its Order Serial Number 
E-5720 in Docket Number 3854, reopened and vacated its 
previous Order Serial Number E-5644, dated August 24, 
1951, which latter-named Order cancelled Modern’s Letter 
of Registration for the same reasons that prompted the 
Board to revoke petitioner’s Letter of Registration. 

This action was taken by the Board on its own initiative 
in order that Modern’s case could be consolidated with the 
proceeding in Docket Number 5132, which involved an in¬ 
vestigation to determine the adoption of a standard as to 
the frequency and degree of irregularity to be prescribed 
by the Board in flights of this class of carriers between 
given points. Into this investigation of the Board’s 
1209 Docket Number 5132 were consolidated all pending 
applications of air carriers for individual exemption, 
including those of petitioner and Modern. 

The precise grounds for revoking the Letters of Regis¬ 
tration of petitioner and Modern are identical. The Letters 
of Registration of both carriers were revoked upon the 
finding that they knowingly and willfully violated the same 
regulations promulgated by the Board which limited the 
frequency and regularity of their flights. 

The action of the Board in vacating Order Serial Num¬ 
ber E-5644, under which Order Modern’s Letter of Regis¬ 
tration became effective as of September 25, automatically 
placed Modern in the same position as it was prior to the 
issuance of the Order of August 24 revoking its Letter of 
Registration; that is, Modern was thereby permitted to 
continue operations under its Letter of Registration, with 
the additional right to participate in the hearings to be 
i held in the Matter of the Investigation of Air Services by 
i Large Irregular Carriers and Irregular Transport Car- 
i riers, which hearings were instituted by the Board in its 
Order Serial Number E-5722 on September 21, 1951. 

Through Order Serial Number E-5720, Modern has been 
granted a reprieve so that it may participate in this in¬ 
vestigation which has as its object the determination of 
whether there is a need for air transportation services now 
1 conducted by the Large Irregular Carriers in addition to 
that performed by carriers with certificates of public con¬ 
venience and necessity, and, if so, the proper geographical 
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distribution, together with the adoption of a standard as 
to the frequency and degree of irregularity of flights be¬ 
tween given points. 

The Board obviously intends that Modern shall not be 
penalized by non-operation of its business while this matter 
of allowable frequency and regularity is determined as part 
of an over-all investigation of the entire irregular air car¬ 
rier industry which has been developed since the Civil 
Aeronautics Act was enacted and amended. The Board’s 
position as set forth in the first paragraph of Order Serial 
Number E-5720, granting a reprieve to Modern and vacat¬ 
ing its previous order of cancellation, was this stated: 

1210 “The Board is this day issuing an order 
(Serial No. E-5722), instituting an investigation 
into all matters relating to and concerning air trans¬ 
portation conducted by certain Large Irregular Car¬ 
riers and Irregular Transport Carriers, and, among 
other things, is consolidating into such proceeding all 
pending applications filed by Large Irregular Carriers 
pursuant to Section 291.16 of the Board’s Economic 
Regulations. It would appear that fairness requires 
that all carriers whose exemption authority has not 
finallv terminated as of the date of issuance of said 
order Serial No. E-5722 instituting investigation should 
be consolidated in such proceeding. Accordingly, the 
Board has determined that it should reopen on its own 
initiative the proceeding in Docket No. 3S54 in order 
that it may be consolidated with the proceeding in 
Docket No. 5132.” 

Just as the Board stated in the above-quoted order, “it 
would appear that fairness requires” (emphasis added) 
that the cases of all carriers whose exemption authority was 
not finally terminated as of the date of issuance of said 
Order (Serial E-5722), should be consolidated in this in¬ 
vestigation proceeding instituted for this class of carriers, 
so it is respectfully urged that fairness requires that peti¬ 
tioner should not be denied the privilege of continuing its 
operations, which privilege was accorded Modern, pending 
the Board’s determination after this investigation as to 
the frequency and degree of irregularity of flights of the 
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class of carriers to which both Modern and petitioner 
belong. This can be accomplished by the Board granting 
this petition. 

2. By granting this petition the Board will thereby rem¬ 
edy and rectify the inconsistency of its treatment of peti¬ 
tioner and Modern in that Modern is permitted to continue 
its operations until the investigation initiated by the 
Board September 21, 1951 has been concluded, while Air 
Transport is not permitted to continue its operations dur¬ 
ing the period of this investigation, but will face financial 
destruction. 

3. By granting this petition the Board will avoid discrim¬ 
ination between petitioner and Modern. The action taken 
by the Board against petitioner, which is now in the same 
position as Modern was just prior to the time the Board 
cancelled its Order revoking Modern’s Letter of Registra¬ 
tion for operating too regularly and too frequently, differs 
materially from the Board’s action in Modern’s case. 
Modern was permitted to continue operations during the 
investigation and petitioner has not been accorded that 

privilege. 

1211 4. By granting this Motion the Board will be act¬ 

ing in accordance with its previously established 
precedents and rulings in similar situations. The Board 
has more than once ruled that under the same facts and 
circumstances, carriers must be dealt with upon equal 
terms. 

(a) In the case of Oxnard Sky Freight Enforcement 
Proceeding, Docket No. 4590, the Board made this state¬ 
ment : 

“If we permit it to carry on operations of the type 
shown, we must equally permit the same for all other 
irregulars ...” (underscoring supplied) 

(b) In the opinion of the Board in the case of Viking 
Airliners et al, Docket No. 3447, the Board, petitioner is 
informed and believes, reiterated its responsibility for 
equality of treatment when it stated: 

“Failure by the Board to revoke respondent’s Letter 
of Registration under the circumstances herein dis- 








1069 


closed would be inconsistent with the Board’s duty to 
enforce compliance with the statute, would make diffi¬ 
cult the future enforcement of the statute, and would 
not accord the equality of treatment to which all are 
entitled under the law.” (underscoring supplied) 

(c) Petitioner is informed, and upon such information 
believes, and therefore asserts, that in the non-scheduled air 
freight investigation, the Board held that although such 
freight operators were operating in violation of the non- 
scheduled exemption order, nevertheless the Board per¬ 
mitted them to continue their operations pending the con¬ 
clusion of the air freight case. (6 CAB 1049, Investigation 
of Non-Scheduled Air Services in Docket Number 1501). 

(d) By the Board’s Order Serial Number E-5721, issued 
September 21, 1951, it amended the directory portion of 15 
Orders previously issued in 15 different cases in order 
that those carriers might enjoy the same freedom of action 
as had been accorded other carriers by virtue of a decision 
rendered by the United States District Court for the Dis¬ 
trict of Columbia in the American Air Transport case, 
thus giving to these 15 carriers, in the interest of consist¬ 
ency and fairness, the same rights enjoyed by other carriers 
whose exemption cases were in a different category, thus 
curing irregularity of treatment among Large Irregular 
Carriers in that instance. This Order was issued the same 
day that the Board vacated its Order of August 24, 1951, 

in which Modern’s Letter of Registration had been 
1212 revoked. Thus the Board in its Orders established 
two precedents with respect to carriers participating 
in the investigation of Large Irregular Carriers in Docket 
Number 5132. 

5. By granting this Petition the Board will thereby cure 
the irregularity of treatment afforded Large Irregular Car¬ 
riers, thus following earlier precedents in similar cases, 
which action, it is believed, will be in the interest of con¬ 
sistence and fairness of Board action. 

(a) In the case of Meteor Air Transport, Inc., Docket No. 
4100, Orders Serial No. E-5002, dated January 4, 1951, the 
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Board issued a Cease and Desist order because of the 
following violations: 

(1) too frequent and regular trips. 

(2) quoting and collecting rates for air transportation 
of persons and property different from effective 
tariffs. 

(3) providing at different rates like and contempora¬ 
neous service under substantially similar circum¬ 
stances and conditions, thereby subjecting traffic 
to unjust discrimination. 

In making the Cease and Desist Order, the Board said in 
its opinion: 

“Although, we have found that Meteor’s violations 
of the Act have been knowing and wilful, we are not 
disposed to employ the drastic remedy of outright 
revocation of Meteor’s Letter of Registration. We 
have decided instead to adopt the device of a cease and 
desist order prohibiting specific violations.” 

It will thus be seen that Meteor was not only given a chance 
to comply but was allowed to maintain its operations, and 
has been included with the other irregular carriers in the 
investigation initiated by the Board. 

(b) In its Cease and Desist Order Serial Number E-1093, 
issued January 2, 1948, Alaska Airlines was ordered to 
cease and desist: 

(1) From engaging in air transportation of persons 
on a common carrier basis between Anchorage, 
Alaska and Seattle, Washington, and between Fair¬ 
banks, Alaska and Seattle, Washington. 
1213 (2) From advertising directly or otherwise, or 

by any other manner representing to the 
public directly or otherwise, or allowing the public 
to believe or understand that Alaska Airlines was 
engaged in the air transportation of persons be¬ 
tween any point in Alaska and any point in the 
continental United States, on any kind of frequent 
or regular service. 
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(3) From operating flights with any degree of fre¬ 
quency or regularity, or within any kind of uni¬ 
form pattern. 

On August 12, 1949, the Board issued a second cease and 
desist order to Alaska Airlines, Inc., Order Serial Number 
E-3134. In addition to the violations charged in the origi¬ 
nal show cause order, the Order issued on August 12, 1949, 
included these violations: 

(1) Deviation from published tariffs in violation of 
Section 403 (b) of the Civil Aeronautics Act. 

(2) Discrimination in service by issuing passes and 
free transportation to certain persons. 

Thus, it will be seen that Alaska Airlines was granted two 
opportunities to cease and desist from violations of a much 
more serious nature than were used as a basis for revoking 
petitioner’s Letter of Registration. Alaska Airlines was 
then rewarded by a Certificate, thus taking over the busi¬ 
ness developed by petitioner. 

(c) In Trans Ocean Airlines, Inc. enforcement proceed¬ 
ing, Docket Number 3244, Orders Serial No. E-4282, dated 
June 5, 1950, the Board stated: 

“It remains to be determined what order the Board 
should enter to remedy the knowing and wilful viola¬ 
tions Transocean has committed . . . Our Economic 
Regulations do not require the revocation of a letter 
of registration upon a finding of knowing and wilful 
violations. Rather, they make the letter of registration 
subject to revocation upon a finding of such viola¬ 
tions.” 

Wherefore, the premises considered, petitioner moves 
the Board: 

1. To defer its action in this case until after the matter of 

the investigation of air services bv Large Irregular Car- 

riers and Irregular Transport Carriers instituted 

1214 bv the Board bv its Order Serial No. E-5722 has been 
• 

completed, and a decision reached by the Board with 
respect to the issues in that case; and 
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2. To grant such other and further relief as to the Board 
may seem appropriate. 

Respectfully submitted, 

Air Transport Associates, Inc., 

By /s/ Warren E. Miller, Attorney , 

910-17th Street, N. W., 
Washington 6, D. C. 

November 14, 1951. 

• •*•### 

1239 Orders 

Serial Number E-5892 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 27th day of November, 1951. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1896 issued to Air Transport Associates, Inc. 

Order Amending Opinion 

On November 20, 1951, we entered herein our opinion 
denying the petition for reconsideration theretofore filed 
by Air Transport Associates, Inc. (Serial No. E-5877). 
Reference is made in that opinion to a calendar analysis 
attached thereto. Through inadvertence this calendar an¬ 
alysis was not, in fact, annexed to the opinion. Accord¬ 
ingly, 

It is ordered, That opinion and Order Serial No. E-5877 
be and is amended to include as an appendix thereto the 
attached calendar analysis. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan, Secretary. (Seal.) 

Adams, Member, Dissenting. 


(Here follows 3 photos, fols. 1240-1242) 
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1243 Orders 

Serial Number E-5893 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 27th day of November, 1951. 

Docket No. 4265 

In the Matter of the Revocation of Letter of Registration 
No. 1896 issued to Air Transport Associates, Inc. 

Order Dismissing Petition to Defer Action 

Air Transport Associates, Inc. (Air Transport), having 
filed herein on November 14, 1951, a petition requesting 
in effect that the Board defer action on the petition for 
reconsideration theretofore filed herein by Air Transport 
on October 15, 1951, until after completion of the general 
irregular air carrier investigation in Docket No. 5132, 
alleging in substance as grounds therefor that a failure to 
stay the revocation of Letter of Registration No. 1896 until 
after completion of the proceeding in Docket No. 5132 
would result in discriminatory action against Air Trans¬ 
port; and 

It appearing to the Board that (1) the petition to defer 
action requests substantially the same relief that was 
sought by the petition for reconsideration; (2) the grounds 
urged in support of the petition to defer action were also 
urged in support of the petition for reconsideration and 
were fully considered by the Board prior to its denial on 
November 20, 1951, of its petition for reconsideration; (3) 
the denial of the petition for reconsideration has rendered 
moot the petition to defer action; and (4) the matters 
alleged in the petition to defer action would not in any 
event have warranted the granting of the relief requested 
therein; 


I 


It is ordered, That the petition to defer action be and it 
is dismissed. 

Bv the Civil Aeronautics Board: 

/s/ M. C. Mulligan, Secretary. (Seal.) 
Adams, Member, Dissenting. 


(9629) 





I 


BBIEF FOB PETITIONEE 





OO , 


IN THE 


United States Court df Appeals , 

*'"■ fre 

FOB THE DISTRICT OF COLUMBEL'-^CIBCUIT 

OCTOBEB TEBMRU& MAP i 


so-.. 


<r 


No. 11,260 


'-LcRK 


AIR TRANSPORT ASSOCIATES, INC., 

Petitioner , 


•v. 


CIVIL AERONAUTICS BOARD, 


Respondent 


PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


Warren E. Miller, 

910 17th Street , N. W. y 

Washington 6, D. C., 
Attorney for Petitioner. 


i 








p 


No. 11,260 
Questions Presented 

1. In considering the regularity and frequency of flights 
between Alaska and two separate airports located more 
than twenty-five miles apart, was it permissible for the j 
Board (contrary to its own regulation) to combine such 
flights for the purpose of revoking Petitioner’s license to 
operate upon the ground that such flights exceeded the j 
permissible frequency and regularity? 

2. Is a regulation valid, lawful and enforceable, when it 

i 

a. is so vague, indefinite and uncertain that it does 
not state with exactness the permissible standards of 
operation and is therefore incapable of interpretation 
or comprehension; 

b. violates the intent of Congress as expressed in 
the applicable statute; 

c. was promulgated without hearing and it destroys 
Petitioner’s business developed and its property rights 
acquired under a previous valid regulation? 

3. Do all the provisions of the Administrative Procedure j 
Act apply to a hearing before the Civil Aeronautics Board 
where such hearing is necessary to the protection of prop¬ 
erty rights? 

4. Was the action of respondent in revoking Petitioner’s 
license, 

a. arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 

b. contrary to constitutional right, power, privilege, 1 
or immunity; 

c. in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; 

d. without observance of procedure required by law; 
and 

e. unsupported by substantial competent evidence? 

(i) 
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and Boeing Field, Seattle, Washington, 
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ing to regularity and frequency. 

II. After petitioner relied upon certain regula¬ 
tions, acquired property, developed a 
flourishing business by reason of its origi¬ 
nal registration under regulations in 
effect when it commenced business, the 
Board cannot lawfully thereafter apply 
to petitioner’s operations new and differ¬ 
ent standards of regularity which limited 
and deprived it of previously existing 
business and property rights. 

III. The Civil Aeronautics Board erred in rely¬ 

ing upon evidence not properly of record. 

IV. The evidence of record does not support the 

findings by the Board that petitioner’s 
operations were regular and that peti¬ 
tioner “held out” to the public that it op¬ 
erated regularly . 

V. The Board erred in summarily revoking pe¬ 
titioner’s letter of registration without 
having first afforded petitioner, in the 
form of a cease and desist order or some 
other communication emanating from the 
Board itself, notice and an opportunity to 
adjust its operations . 
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VI. Part 291 of the Economic Regulations is il¬ 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

OCTOBER TERM, 1951 


No. 11,260 

AIR TRANSPORT ASSOCIATES, INC., 

Petitioner, 
v. 

I 

CIVIL AERONAUTICS BOARD, 

Respondent 

PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF OF PETITIONER 


Jurisdictional Statement 

By virtue of section 1006 of the Civil Aeronautics Act 
of 1938, as amended (49 U.S.C. Sec. 646, et seq., 52 Stat. 
1024); and Section 10 of the Administrative Procedure 
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Act (5 U.S.C. 1009 ; 60 Stat. 243), this Court is asked to 
review and set aside the following orders of respondent: 

1. Opinion (J.A. 15-25) and Order Serial No. E- 
5723 (J.A. 27-30) dated September 21, 1951, with 
dissenting opinion (J.A. 25-26); 

2. Order Serial No. E-57S9 issued October 15, 1951 
(J.A. 30-31); 

3. Opinion (J.A. 32-47) and Order Serial No. E- 
5877 issued November 20, 1951 (J.A. 47-48), with dis¬ 
senting opinion (J.A. 48); 

4. Order Serial No. E-5S92 issued November 27, 
1951 (J.A. 49). 

Petition for review of said orders was filed in this 
Court December 11, 1951 (J.A. 1-15). 

Statement of the Case 

Petitioner, Air Transport Associates, Inc., is a large 
irregular carrier engaging in the air transportation of 
persons and property under authority of letter of registra¬ 
tion issued by the Civil Aeronautics Board. Petitioner 
commenced its operations in July, 1948. In connection with 
its air transportation to Alaska, petitioner lias provided 
new and specialized types of services, particularly low cost 
air coach service for passengers and an air freight service. 
Petitioner’s operations are in the public interest and serve 
the little people who make up the bulk of Americans—the 
working people, housewives, soldiers and sailors, and 
family groups, principally in Alaska. The record is replete 
with evidence of the hardship which would result upon the 
people of Alaska from the elimination of petitioner’s serv¬ 
ice (J.A. 858-974). After petitioner had been operating for 
18 months, 

On December 28, 1949, respondent directed petitioner 
to show cause why its letter of registration No. 1896 as a 
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large irregular carrier, should not be revoked and why 
it should not be directed to cease and desist from engaging! 
in air transportation, because of alleged knowing and willful 
violation of section 401(a) of the Civil Aeronautics Act of 
1938, as amended. After hearings, respondent, by its| 
Order Serial Xo. E-5723 (J.A. 27-30), revoked petitioner’s! 
letter of registration (which constitutes the only operating! 
license which petitioner has in order to continue in business! 
as an air carrier), and directed petitioner to cease and! 
desist, on and after October 21, 1951, from engaging, either 
directly or indirectly in air transportation. On October 15; 
1951, respondent, by its Order Serial Xo. E-57S9 (J.A; 
30-31), stayed the effectiveness of said revocation for q 
period of 30 days after the date respondent acted upoii 
petitioner’s Motion for Reconsideration, which was thep 
pending before it. Respondent denied petitioner’s Motiop 
for Reconsideration on Xovember 20, 1951 (J.A. 32-48), 
with the result that, unless the effectiveness of respondent’|s 
order was postponed pending a determination by thijs 
Court of the lawfulness of said order, petitioner would bp 
forever deprived of the right to continue its business opera¬ 
tions after December 20, 1951. 

Petition for review of said orders was filed in this Couift 
December 11, 1951 (J.A. 1-15). Motion for stay of tl}e 
effectiveness of said orders pending judicial review w T as 
filed in this Court on December 11, 1951, also, and, cjn 
December 22, 1951, this Court granted said motion so f^r 
as it related to the effectiveness of that part of said 
orders which revoked petitioner’s letter of registration 

Xo safety regulation is here involved, the only question 
being whether petitioner engaged in air transportation moi*e 
frequently and regularly than respondent considered per¬ 
missible under its regulations. 


i 
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Pertinent Statutes and Regulations 

The majority of the provisions of the Civil Aeronautics 
Act of 1938 (52 Stat. 973 et seq .), as amended (49 TJ.S.C. 
401 et seq.), and of the Administrative Procedure Act (60 
Stat. 237 et seq., 5 U.S.C. 1001 et seq.), to which references 
have been made herein are set forth at pages 53-59 
appendix to this brief. Other provisions of these statutes 
are cited or quoted in their appropriate place in the text 
of this brief. The regulations here involved are repro¬ 
duced in the appendix to this brief. 

Statement of Points 

I 

The Board based its action upon the erroneous holding 
that petitioner’s flights between Alaska and Boeing Field, 
Seattle, Washington, and between Alaska and Paine 
Field, Everett, Washington, were flights between the same 
points. 

II 

The Board improperly based its decision upon evidence 
covering a period of time beyond that included in the issues 
as framed by the pleadings in this proceeding. 

III 

The Board’s action was based upon Part 291 of the 
Board’s Economic Regulations which regulation is invalid, 
because: 

a. it is so vague, indefinite, and uncertain as to be in¬ 
capable of being understood, or enforced. 

b. after petitioner acquired business and property rights 
under a previous regulation, Part 291 of the Board’s Eco- 


nomic Regulations was promulgated, without hearing, 
establishing new standards which deprived petitioner of the 
business which it developed and the property it acquired 
under the prior regulation. 

c. it erroneously applies standards designed for domestic 
interstate air transportation in the continental limits of the 
United States to petitioner’s overseas operations between 
the United States and Alaska, where the absence of alter¬ 
nate forms of transportation requires 15 times as much 
passenger and 114 times as much air cargo transportation, 
per capita, as is required in domestic interstate air trans¬ 
portation in the continental limits of the United States. 

d. this regulation does not carry out the intent of Con¬ 
gress as expressed in the applicable statute, but is in viola¬ 
tion thereof. 

e. it was promulgated for carriers engaged in small 
fixed-base type of operations and does not meet the require¬ 
ments of large irregular carriers. 

IV 

The Administrative Procedure Act must be followed 
where a hearing is necessary for the protection of property 
rights. 

V 

The administrative action taken was not supported by 
substantial evidence showing violation of Part 291 of the 
Board’s Economic Regulation so far as regularity and fre¬ 
quency of operation is concerned, nor “willfulness” on the 
part of petitioner. 

VI 

The Board erroneously attributed to petitioner the acts 
of another corporation and has penalized petitioner, based 
upon such acts. 
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VII 

The Board's action did not afford petitioner the equality 
of treatment accorded other carriers under similar cir¬ 
cumstances. 

VIII 

Relying upon regulations in effect when petitioner started 
business, it acquired property and developed a flourishing 
business, after which respondent applied its changed regu¬ 
lation to petitioner’s operations, altering and restricting 
it, and thus taking away its property rights and business. 

IX 

The Board did not consider as being in the public interest 
the development of an air transportation system properly 
adapted to the present and future needs of the commerce 
of the United States and of the national defense. 


X 

The Board revoked petitioner’s license without accord¬ 
ing it the opportunity to adjust its operations so as to 
demonstrate or achieve compliance with the Board’s orders 
and thus preserve its property and keep its personnel 
intact. 

XI 

The Board erred in permitting the stipulation of counsel 
to be introduced in evidence and considered when it was 
repudiated. 

XII 

As respondent launched upon an investigation to deter¬ 
mine its policy with respect to all large irregular carriers 
at the time it revoked petitioner’s operating authority, and 
its conclusion at the end of this investigation will determine 


I 
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the policy of the Board in such matters, decision in this ease 
should be postponed until this investigation of all large 
irregular carriers has been concluded and the Board’s find¬ 
ings thereon adopted. 


XIII 

The action of the Board in not reopening this proceeding 
for the purpose of introduction of evidence by petitioner 
constituted a denial of petitioner’s right to procedural due 
process. 

XIV 

This proceeding would undoubtedly have been avoided 
if the Board had followed its plain duty to consider peti¬ 
tioner’s application for a certificate of public convenience 
and necessity at the time it considered and granted other 
similar applications over the same route. 

Summary of Argument 

I 

FLIGHTS BETWEEN ALASKA AND PAINE FIELD, EVERETT, 
WASHINGTON, AND BETWEEN ALASKA AND BOEING FIELD, 
SEATTLE, WASHINGTON. WERE ERRONEOUSLY COMBINED 
IN AN ATTEMPT TO SHOW A VIOLATION OF REGULATIONS 
PERTAINING TO REGULARITY AND FREQUENCY. 

II 

AFTER PETITIONER RELIED UPON CERTAIN REGULA¬ 
TIONS, ACQUIRED PROPERTY. DEVELOPED A FLOURISHING 
BUSINESS BY REASON OF ITS ORIGINAL REGISTRATION 
UNDER REGULATIONS IN EFFECT WHEN IT COMMENCED 
BUSINESS, THE BOARD CANNOT LAWFULLY THEREAFTER 
APPLY TO PETITIONER'S OPERATIONS NEW AND DIFFERENT 
STANDARDS OF REGULARITY WHICH LIMITED AND DE¬ 
PRIVED IT OF PREVIOUSLY EXISTING BUSINESS AND PROP¬ 
ERTY RIGHTS. 

III 

THE CIVIL AERONAUTICS BOARD ERRED IN RELYING UPON 
EVIDENCE NOT PROPERLY OF RECORD. 
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IV 

THE EVIDENCE OF RECORD DOES NOT SUPPORT THE FIND¬ 
INGS BY THE BOARD THAT PETITIONER’S OPERATIONS 
WERE REGULAR AND THAT PETITIONER “HELD OUT” TO 
THE PUBLIC THAT IT OPERATED REGULARLY. 


V 


THE BOARD ERRED IN SUMMARILY REVOKING PETI¬ 
TIONER’S LETTER OF REGISTRATION WITHOUT HAVING 
FIRST AFFORDED PETITIONER, IN THE FORM OF A CEASE 
AND DESIST ORDER OR SOME OTHER COMMUNICATION 
EMANATING FROM THE BOARD ITSELF, NOTICE AND AN 
OPPORTUNITY TO ADJUST ITS OPERATIONS. 

VI 

PART 291 OF THE ECONOMIC REGULATIONS IS ILLEGAL 
AND VOID BECAUSE IT WAS NOT ADOPTED FOR CARRIERS 
WITH LARGE TRANSPORT TYPE AIRCRAFT AND, FURTHER, 
BECAUSE IT ATTEMPTS TO LIMIT THE QUANTITY OF SERV¬ 
ICE WHICH MAY BE PERFORMED BY IRREGULAR AIR CAR¬ 
RIERS. 

VII 

PART 291 OF THE ECONOMIC REGULATIONS IS SO VAGUE, 
INDEFINITE AND UNCERTAIN AS TO BE VOID AND LEGALLY 
UNENFORCEABLE, AND IS REPUGNANT TO AND WITHOUT 
AUTHORITY OF LAW; AND CONTRAVENES THE CONSTITU¬ 
TIONAL RIGHTS OF PETITIONER. 

VIII 

PETITIONER HAS MADE EVERY POSSIBLE EFFORT TO PRE¬ 
SENT THE FACTS TO THE BOARD IN ORDER THAT IT MIGHT 
BE PROPERLY CERTIFIED TO CARRY ON ITS OPERATIONS 
BUT THE BOARD HAS PUT IT OUT OF BUSINESS WITHOUT 
ALLOWING IT TO BE HEARD ON THIS VITAL QUESTION. 


ARGUMENT 


I 


Flights between Alaska and Paine Field, Everett, Wash¬ 
ington, and between Alaska and Boeing Field, Seattle, 
Washington, were erroneously combined in an attempt to 
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show a violation of regulations pertaining to regularity and 
frequency. j 

The Board held (J.A. 38): 

i 

“* * * in concluding that respondent’s Seattle- i 

Anchorage flights were regular without counting its 
flights which landed at Paine Field, we do not accept \ 
respondent’s contention that the latter flights cannot 
or should not be counted in determining the regularity i 
of its operations. Respondent’s contention is predi- j 
cated upon the fact that Paine Field, which lies north j 
of Everett, itself north of Seattle, and Boeing Field, 
which is in the southern part of Seattle, are 26 miles i 
apart.” 

The above finding of the Board that flights from Paine j 
Field, Everett, Washington, and those from Boeing Field, | 
Seattle, Washington, should be combined for the purpose 
of determining whether petitioner had provided a regular 
service between Seattle, Washington, and Anchorage, 
Alaska, is a serious and prejudicial error. 

The Board erroneously merged the flights from Everett 
and Seattle although they are separate “points” within 
the meaning of the above definition, and they were regarded 
as separate and distinct points of origin and destination by 
Petitioner’s flight reports. 

Part 291.1(b) of the Economic Regulations of the Civil 
Aeronautics Board, effective July 1, 1949, contains the fol- | 
lowing definition: 

“. . . The term ‘point’ as used in this part shall 
mean any airport or place where aircraft may be landed 
or taken off, including the area within a 25-mile radius [ 
of such airport or place.” 

The calendar analysis of Petitioner’s flights by days of 
month from Seattle, Washington to Anchorage, Alaska,, 1 
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appears in Joint Appendix, pp. 576-577 and those flights 
from Anchorage, Alaska, to Seattle, Washington, appear 
in the Joint Appendix on pp. 578-579. An analysis of these 
flights, which omit flights to and from Paine Field, Everett, 
Washington, shows substantial breaks in service, and do 
not show a violation of any regulation. 

Nothing in the Economic Regulations regulates “intended 
Service” to points more than 25 miles distant from each 
other. The definition of the term “point” in Section 
291.1(b) of the Economic Regulations, clearly specifies the 
physical use of airports for landing and taking-off an air¬ 
craft and not for “intended” services. 

The Examiner (J. A. 539) pointed out that if only the 
Boeing Field flights are considered, then there are breaks 
in the sendee from the 20th dav of Julv through the 31st 
day of July, from the 11th of August to the 23rd of August, 
from the 7th of September to the 17th of September, from 
October 15 to October 22, from November 15 to November 
19, and from December 23 to December 30 in a northbound 
direction. Similar breaks in service during each month 
existed in a southbound direction. These breaks are ade¬ 
quate to meet the requirements of the regulation. The Ex¬ 
aminer then added the Paine Field flights in order to arrive 
at a service which amounts to more than two flights per week 
without breaks of two-week intervals. Thus, the Examiner 
must have concluded that the Boeing Field flights alone were 
not regular. 

The Examiner states: 

“It is apparent that Everett is used almost synony¬ 
mously with Seattle.” (Italics supplied) (J.A. 537). 

A mere reading of the dictionary definition of the word 
“synonym” shows the fallacy of this conclusion of the 
Examiner. The inference of the Examiner that the words 
“Everett” and “Seattle” are even “almost” synonymous 
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is clearly wrong and not supported by substantial evidence. 

These are different and separate points within the 
meaning of the regulations and interpretations of the 
Board and consequently the flights with which Petitioner 
is charged from Paine Field, Everett, Washington, to 
Alaska and return flights from Alaska to Paine Field, 
should not be made the basis for the charge of violation in 
the instant case. 

When the regulations define ( 291.1(b)) “point” as any 
airport or place where aircraft may be landed or taken off, 
including the area within a 25-mile radius of such airport or 
place, it seems obvious that where two airports are 26 
miles apart (as are Paine Field and Boeing Field), they con¬ 
stitute two different points under the applicable regulation 
quoted above. 

The majority originally claimed to base their decision 
upon the Boeing Field flights only (J.A. 17). But in order 
to deny the petition for reconsideration, the majority was 
forced to the same fallacious reasoning used by the Exam¬ 
iner and definitely based their decision upon both Boeing 
Field and Paine Field flights (J.A. 38). And, the majority 
opinion fails to make any finding as to whether or not there 
were breaks in the service. Unless this finding is made, the 
majority opinion lacks a finding which is essential to the con¬ 
clusion it reaches. 


II 

After petitioner relied upon certain regulations, acquired 
property, developed a flourishing business by reason of its 
original registration under regulations in effect when it 
commenced business, the Board cannot lawfully thereafter 
apply to petitioner’s operations new and different standards 
of regularity which limited and deprived it of previously 
existing business and property rights. 
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When Petitioner commenced operations in July, 1948, 
relying upon the regulations of the Board, it made a sub¬ 
stantial investment in its operations and acquired a business 
and property right—as well as a license right. These busi¬ 
ness and property rights (as distinguished from ordinary 
license rights) are protected by the due process clause of the 
Fifth Amendment to the Constitution. Standard Air Lines 
v. Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 2d 18. 
After these rights were acquired in July, 1948, a subsequent 
alteration of the license right, with adverse effect upon the 
property right, can and does result in an unlawful and un¬ 
constitutional action. This was made clear by the Court of 
Appeals in the Standard Case, supra, when the Court said, 
with particular reference to Letters of Registration: 

“The government can not make a business dependent 
upon a permit and make an otherwise unconstitutional 
requirement a condition to the permit.” 

At the time Petitioner acquired its property rights, the per¬ 
mit which the Board granted to Petitioner permitted an un¬ 
limited frequency of flights, the only requirement being that 
such flights be nonscheduled. (Regulation 292.1, Serial Xo. 
388) 

Thereafter, the Board announced a series of improper and 
unlawful restrictions upon Petitioner’s permit. 

First, by an “interpretation” announced without notice 
or hearing, (Serial Xo. ER-136), the Board set forth so- 
called “illustrative examples of irregular and regular serv¬ 
ice”. This “interpretation”, for the first time made refer¬ 
ence to “calendar analysis” and presented an “interpreta¬ 
tion” which was not the same as that existing at the time 
Petitioner acquired its property rights. This retrospective 
interpretation has adversely affected the rights of Peti¬ 
tioner. While all rules must be interpreted by the agency 
which must administer them, they are not subject to such 
specific arbitrariness as here, where large property interests 
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are destroyed by the change in interpretation. The Board 
has the legal right to interpret its regulations, but is has no 
right to make a completely new rule as a result of that inter¬ 
pretation. There is nothing in Economic Regulation 292.1 
which indicates in any way that a specific number of flights 
would be considered as “frequent”. To make such an 
interpretation now of the law under which Petitioner ac¬ 
quired its rights, has the effect of making a new rule, some¬ 
thing not contemplated in the realms of constitutional law. 
That the Board has judged Petitioner by this retrospective 
and different interpretation to the point of ordering it to 
cease its operations is apparent from the majority opinion 
which stated frankly that it was adopting the Examiner’s 
Report as its own findings and opinion. (J. A. 17). This 
action is unlawful and contrary to the Constitution. 

Second, the Board announced, again without hearing, that 
permission to use large aircraft should be “granted only in 
cases in which the Board can define the scope of the carrier’s 
authority with more particularity than is possible under a 
blanket exemption authority such as Section 292.1 ”. Where¬ 
upon the Board repealed Regulation 292.1 insofar as it ap¬ 
plied to Petitioner. The Board, however, cannot lawfully, 
without a hearing, repeal the operating authority under 
which Petitioner acquired its rights, and substitute therefor 
a new and different authority. To do so is to deprive Peti¬ 
tioner of valuable property rights without due process of 
law and is contrary to the provisions of the Administrative 
Procedure Act. While it may be true, as the majority opin¬ 
ion holds, that the Board cannot question the constitutional¬ 
ity of the Act of Congress which creates the Board, Peti¬ 
tioner submits that the Board can and should determine 
if its own actions are consistent with and not contrary to 
constitutional requirements. This the majority opinion has 
failed to do. 
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Third, the Board has not judged Petitioner by the require¬ 
ments of Section 292.1, as it must do to prevent an unconsti¬ 
tutional result, but by a different regulation (291) as 
amended and interpreted in a series of proceedings to which 
Petitioner was not a party. 

To have the proper perspective, it is necessary to consider 
the announced purpose of regulation 292.1 as it existed in 
July, 1948. (J. A. 727-728) 

Instead of using the standards existing when Petitioner 
commenced and operated its service, the majority opinion 
found that a different rule should be applied. Fluctuating 
demands apparently no longer mean the meeting of “peak 
season” demand which the term meant when Petitioner en¬ 
gaged in its lawful business activities. The majority opinion 
(J. A. 27) says that Regulation 291 was not intended to 
authorize “route type services between fixed termini,” a 
term not found in any regulation. It was never used to 
describe either regular or irregular services. It is a new 
term developed in an “Opinion” adopted one month prior 
to pretrial conference in this case, on May 2.1, 1950, Order 
Serial Xo. E-4240, without notice or hearing being afforded 
Petitioner. In that “opinion” the Board held, as a matter 
of predetermination and without evidence received as such, 
that the Board had concluded to put out of business all large 
Irregular Air Carriers who in the past have been conducting 
route services. This is the opinion and standard by which 
the majority opinion prejudged Petitioner in this case. This 
is a new and different standard—a standard which did not 
exist when Petitioner acquired its property rights. 1 

Petitioner submits that this change in the rules for irregu¬ 
lar operations was done in an unlawful manner and the 

1 Petitioner was not permitted to introduce any evidence to show that 
the new and unusual standard set out in the May 25 opinion which ap¬ 
plied to domestic air service was not applicable to travel to and from 
Alaska. 


application of those rules to Petitioner is likewise unlawful. 
The majority opinion in the Revocation Order did not an¬ 
swer this contention. 


The Civil Aeronautics Board erred in relying upon evi¬ 
dence not properly of record. 

The issues with respect to time are limited to the period 
set forth in the complaint, i. e., March 1, 1949, to December 
19, 1949. The Board, in reaching its decision, indicated 
many times in its opinion (J. A. 18) that it relied on other 
evidence, and included in Appendix B to its opinion (J. A. 
following 26) flights for the period from January through i 
June 30, 1950. This is contrary to law and exceeds the time 
issue in this case. Evidence that covered the period of time 
after the complaint was filed was inadmissible and should 
not have been considered, used and relied upon, by the Board 
in reaching its decision. 

The Board made its position entirely clear when it stated: 
“Based upon the record before us, we adopt the Examiner’s 
findings . . (J. A. 25). This record included, as evi- | 

dence, a stipulation between counsel which should have been 
disregarded by both Examiner and the Board, as it was 
evident upon the face of the stipulation that counsel had 
gone beyond the authority vested in them to stipulate. 

The Enforcement Attorney, in his Motion for Institution 
of Enforcement Proceedings (J. A. 64), which motion was | 
verified on December 19, 1949, charged Petitioner with non- 
certificated operations in air transportation in violation of 
the Civil Aeronautics Act and the regulations set forth by 
the Civil Aeronautics Board. Beginning with paragraph 
numbered (2) (J. A. 64), the Motion sets forth at numerous 
places the dates upon which Petitioner allegedly violated the 
Civil Aeronautics Act and the regulations for noncertifi- 
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catc-d carriers. Xo date therein was earlier than March 1, 
1949 nor later than December 19, 1949. The pleadings then, 
charged Petitioner with violations from March, 1949 to 
December 19, 1949, no more and no less. 

At the prehearing conference before Examiner Baker 
on June 19, 1950, Petitioner’s attorney, John J. Klak, 
(J. A. 89) pointed out that his appearance at the prehear¬ 
ing conference was not a waiver of any notice of conduct 
constituting violation of the Act and did not constitute an 
abandonment of any of the contentions in the answer to 
the show cause order of the Board relating to the lack of 
notice of violations (J. A. 90). 

Early in the hearing which began on August 2S, 1950, 
the Enforcement Attorney introduced a stipulation of 
Parties with this statement (J. A. 101): 

“A formal stipulation was entered into between the 
respondent and the enforcement attorney with refer¬ 
ence to flight reports of respondent, and also with ref¬ 
erence to the competency and authenticity of certain 
correspondence between the Board and the Respond¬ 
ent. * * * 

“With reference to flight reports, the stipulation 
provides that flight reports that have been filed or are 
to be filed by the respondent for the period from 
March 1, 1949, up until the Board renders its final de¬ 
cision in this case are incorporated by reference in 
the proceeding and constitute evidence in the pro¬ 
ceeding.” 

To this statement, respondent’s counsel immediately ob¬ 
jected in the following words (J. A. 101): 

“ ... we must object to the introduction of such a 
stipulation on the grounds that the motion for enforce¬ 
ment proceedings charges certain violations in the pe¬ 
riod 1 March to date of the motion, which was verified 
on December 19th, 1949. I believe we must stipulate 



23 


Even had there been no repudiation by petitioner’s coun¬ 
sel, paragraph one of the stipulation was invalid because 
counsel cannot by agreement give the Board the privilege 
of deciding issues not raised by appropriate pleadings. 

. . The law of procedure prescribes the method 
of invoking jurisdiction to determine justiciable issues, 
and the agreement of the parties undertaking to im¬ 
pose on the courts the duty of deciding such issues, 
without appropriate pleadings, is a practice that can¬ 
not be approved. The principle is fundamental to our 
form of judicature. Ex parte Wilkey (Ala. Sup.) 
172 So. Ill; Woodward Iron Co. v. Marbut, 183 Ala. 
310, 62 So. S04; Federal Land Bank of New Orleans 
v’. Mulkey, 228 Ala. 500, 153 So. 775.” State Tax Com¬ 
mission v. Stanley, 234 Ala. 66, 173 So. 609, 612. 

The duty of a court is limited to determining rights of 
persons or of property which are actually controverted 
before it, and no stipulation of parties can enlarge power 
or effect duty of court in such regard. Economy Cash and 
Carry Cleaners v. Cleaning, Dyeing and Pressing Board, 
174 So. 829, 832. 

This rule was plainly set forth in the case of Union 
Coal Co. v. City of La Salle, 26 X. E. 506, 507: 

“Under the pleadings, the right of the plaintiff to 
recover depended solely upon whether the evidence pre¬ 
sented at the trial established the defendant’s guilt of 
the trespass alleged, and it was not within the power of 
the parties to so change the established order of legal 
proceedings as to make such right dependent upon 
the opinion the court might form as to the validity or 
invalidity of . . . another subject matter . . . 

The court was therefore entirely at liberty to disregard 
the stipulation, so far as it attempted to obtain a 
decision of a matter not properly before it. If it had 
attempted to decide that question, there was no legal 
mode by which it could embodv such decision in its 


judgment, and its opinion in relation to it, if it had seen 
proper to pronounce one, would have been a mere obiter 
dictum. ’ ’ 

The opinion in that case has been followed by a number 
of other courts which have at times expressed it in even 
stronger terms. In the Economy Cash and Carry Cleaners 
case, supra, the court said: 

“While this court desires to countenance and give 
effect to stipulations of counsel, yet it is not bound 
thereby if in doing so violence would be done to estab¬ 
lished principles of procedure. The jurisdiction and 
right of a court to pass upon any and all questions 
appearing in a case cannot be circumscribed or pre¬ 
vented.” 

And cited as authority California v. San Pablo & T. R. 
Co., 149 U. S. 30S, 37 L. Ed. 747, where, at page 314 of 
the opinion, it was stated: 

“The duty of this.court, as of every judicial trib¬ 
unal, is limited to determining rights of persons or 
of property, which are actually controverted . . . 

before it . . . No stipulation ... of counsel, 

whether in the case before the court or in any other 
case, can enlarge the power, or affect the duty, of 
the court in this regard.” 

In deciding Swift & Co. v. Hocking Valley R. Co., 243 
U. S. 281, 61 L. ed. 722, the Supreme Court cited its own 
opinion in the California case above: 

“If the stipulation is to be treated as an agreement 
concerning the legal effect of admitted facts, it is 
obviously inoperative; since the court cannot be con¬ 
trolled by agreement of counsel on a subsidiary ques¬ 
tion of law ... If the stipulation is to be treated 
as an attempt to agree ‘for the purpose only of re¬ 
viewing the judgment’ below, that what are the facts 
shall be assumed not to be facts, a moot or fictitious 



25 


case is presented. ‘The duty of this court, as of every 
judicial tribunal, is limited to determining rights of 
persons or of property, which are actually contro¬ 
verted in the particular case before it . . . No 

stipulation of parties or counsel, whether in the case 
before the court or in any other case, can enlarge the 1 
power, or affect the duty, of the court in this regard.’ 
California v. San Pablo & T.R. Co., 149 U. S. 308, 314, 

37 L. ed. 747, 748 . . j 

I 

The Examiner erred in overruling objection of Peti- I 
tioner’s counsel to the introduction of paragraph one of ! 
the stipulation, and the Civil Aeronautics Board erred ! 
in basing its opinion upon this evidence wdiich -was not j 
properly of record. 

! 

“. . . No validity is allowed by courts to an agree- i 
ment between parties litigant as to the rule of law. j 
Force in geometrical proportion emanates from these 
propositions where precedent making construction of ! 
the constitution is required, or where the jurisdiction 
of the court is involved. Consent of the parties can J 
establish neither the one or the other. . . .” Mack- 
lin v. Kaiser Co., 69 F. Supp. 137, 140. 

Petitioner was charged specifically with violations for | 
the period March 1 to December 19, 1949. These charges 
were categorically denied by Petitioner, the denial thus 
resulted in an issue. 

Petitioner urges that the question of any violation beyond 
the date when the charges were filed was not in issue, i 
and that no evidence should have been received on it. The 
Examiner made it clear throughout the proceedings that | 

i 

he had accepted the period of time subsequent to the J 
charges as part of the issues before him. So did the Board. 

It is a fundamental and vital principle of good pleading 
and practice that allegata and probata must correspond, 
and that nothing can be proved that is outside the alle- 1 
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ghtions. ( Standard Oil Co. v. Broivn, 218 U.S. 78, 54 L. 
ed. 939, 30 S. Ct. 669; Higgins v. Higgins, 219 Ill. 146, 76 
X.E. S6, 109 Am. St. Rep. 316; Consolidated Gas Co. v. 
Connor, 114 Md. 140, 78 A. 725, 32 LRA (XS) 809; Anno: 
29 ALR 639; 50 LRA (XS) 14.) This rule precludes any 
party from proving any fact not alleged, and the reason 
for the rule is that the opposite party shall be specifically 
advised of what he is called upon to answer, so that he 
may be enabled to properly make out his case, and that 
he may not be taken by surprise in the testimony at the 
trial. (See Garrett v. Louisville & N. R. Co., 235 U. S. 
30S, 59 L. ed. 242, 35 S. Ct. 32.) 

In the instant case, the Enforcement Attorney’s Motion 
for Institution of Enforcement Proceedings made charges 
of certain violations by way of frequent, over-regular 
flights, from the period March 1, 1949, through the date 
of the Motion, which was verified on December 19, 1949. 
Petitioner’s defense was prepared, based upon the alleged 
violations within the stated period. At the hearing which 
began on August 28, 1950, however, evidence was intro¬ 
duced by the Enforcement Attorney in an attempt to prove 
violations during a period subsequent to the date of the 
Motion for Institution of Enforcement Proceedings and 
apparently continuing until final determination of the pro¬ 
ceedings. The attorney representing Petitioner at the hear¬ 
ing objected to the Examiner’s receiving this evidence, 
claiming surprise (J.A. 131), but his objection was over¬ 
ruled (J.A. 132), and his request that the proceedings be 
continued until Petitioner had had an opportunity to pre¬ 
pare to meet the new and broadened issues was denied 
(J.A. 132). 

The allegation in paragraph 13 of the Motion, as pointed 
out by enforcement attorney (J.A. 103) to the effect that 
the carrier is continuing and will continue to engage in 
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such operations unless relief is granted, is not sufficient 
to support the introduction of evidence pointed towards 
branding the petitioner with specific violations, in view of 
the fact that the petitioner w T as not thus specifically advised 
of the dates on which he was charged with violations. 

As a result of the Examiner’s rulings upon the admissible 
evidence, Petitioner’s entire case was prejudiced. From 
the record it is perfectly clear that Petitioner was charged 
by the Civil Aeronautics Board with specific violations 
from March 1 to December 19, 1949, and that after the 
charges were filed, the Board, or those representing it in 
the matter, went out to Petitioner’s place of doing business 
and “made” its case from facts and circumstances arising 

° i 

in an entirely different period from the one charged. 

Petitioner contends that neither the Board nor this court 
may base its decision upon evidence arising subsequently 
to the date of the complaint and respectfully urges this 
court to set aside all findings and decisions of the Board 
based on that evidence. 

IV I 

The evidence of record does not support the findings by 
the Board that Petitioner’s operations were regular and | 
that Petitioner “held out” to the public that it operated j 
regularly. 

Petitioner’s operations were not, in fact, regular, even 
under the Board’s interpretation. The examiner based his 
conclusion against petitioner, which the majority opinion 
adopted, upon the theory that Petitioner held out to the 
public a regular service, saying: 

“Even though the evidence failed to support a find¬ 
ing that the service operated was a regular service, 
there is substantial evidence that (Petitioner) held out 
to operate a regular service (J. A. 541).” 
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The only evidence of holding out referred to by the Ex¬ 
aminer or the majority opinion is that which relates to an 
independent ticket agent known as Air Transport As¬ 
sociates Sales Company. 

The majority opinion (J. A. 20) erroneously holds that 
the Sales Company—an independent corporation—repre¬ 
sented to the public that Petitioner would operate a regular 
service. In view of the fact that Petitioner did not operate 
a regular service, this conclusion of the Board is a non- 
sequitur. However, the evidence shows that this ticket 
agent, a separate and independent corporation, did not hold 
out that petitioner would operate a regular service. 

This is demonstrated bv the fact that the evidence either 

* 

related to a period of time not in issue in this case or was 
clearly insubstantial. 

Petitioner’s counsel objected strenuously (,J. A. 112) to 
any questions directed towards the Air Transport As¬ 
sociates Sales Company for the purpose of proving alleged 
violations by Petitioner. The Sales Company went into 
operation on November 1, 1949 (J. A. 114), just seven 
weeks before the date of verification of charges against 
Petitioner. Nevertheless, a great amount of testimony was 
taken as to Petitioner’s relationship with the ticket agency 
during a period almost entirely outside the period for 
which Petitioner was charged. 

Petitioner urges that the Board had no jurisdiction what¬ 
ever of the Air Transport Associates Sales Company, and 
that evidence taken as to its internal affairs should have 
been eliminated in any finding as to Petitioner’s alleged 
violations during the period ending December 19, 1949. 
There is and was not any question as to the fact that the 
Air Transport Associates Sales Company was exclusive 
agent for Petitioner and that Air Transport Associates 
Sales Company was also the agent for at least three other 
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carriers (J. A. 141-142) which, it is submitted, is significant. 

Xo evidence indicated that Petitioner’s relationship with 
the Sales Company was improper in any way. It was not 
shown that the Sales Company acted under the instruction 
of Petitioner or violated any regulation of respondent. 

Petitioner and “Sales Company” are separate and dis¬ 
tinct organizations, whose functions are also separate and 
distinct. (J. A. 110,114-115-116,174). The record does not 
show that the ticket agency known as “Sales Company” 
was ever engaged in transportation. 

The prejudicial finding of the Examiner in referring to 
the two organizations as one (J. A. 541) shows the utmost 
disregard for the evidence appearing in the record as 
adduced by the witnesses and documentary records. The 
reference to the sign “Next Flight Tonight” alleged to have 
appeared in the window of the “Sales Company” in no way 
indicates that the flights were to be made by the Petitioner, 
or were placed in the window by or for Petitioner (J. A. 120, 
139, 140, 141). Such signs applied to and for any and all 
of the carriers served by the “Sales Company” in that area, 
and not specifically or exclusively to the Petitioner. 

The contract between the Petitioner and “Sales Com¬ 
pany” provided that the latter would be the exclusive agent 
of Petitioner (J. A. 139, 413) only in the sense that Peti¬ 
tioner would not contract with anyone else; it did not pre¬ 
clude “Sales Company” from generating traffic for any 
other carrier. The record shows, on the other hand, that 
“Sales Company” had agreements with Arnold Air Serv¬ 
ice, Trans Ocean and Golden North in addition to Petitioner 
(J. A. 140). The placing of a sign in the window by the 
“Sales Company” cannot be construed as advertising or a 
holding out bv Petitioner. 

Furthermore, the record shows that the Burke Adver¬ 
tising Agency dealt with “Sales Company” only, and not 
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with Petitioner, and that the creative work performed by 
Mr. Burke was for the “Sales Company” (J. A. 254). 

A review of the radio announcements shows (J. A. 468) 
that with few exceptions, the words “non-scheduled” ap¬ 
peared consistently therein, placing the public in general 
upon the notice as to the service offered, and negated any 
thought that petitioner was holding out a regular, frequent, 
and scheduled service. As explained by Mr. William Burke 
of the Burke Advertising Agency, which placed the Seattle 
radio advertising, it was necessarv for this nonsclieduled 
carrier to use radio rather than newspapers as an adver¬ 
tising medium because the carrier did not know far enough 
ahead when its flights were taking off to advertise them 
in the newspaper. It is true that radio advertisements 
were made continuously for a period of a week or so at a 
time, but one of the practical reasons for this was the dis¬ 
count system in effect in which time on the air must be 
bought in seven-day periods to obtain the maximum dis¬ 
count (J. A. 261, 259). When there was no specific flight 
to be announced, they used what was known as an “in¬ 
stitutional” spot, which was merely for the purpose of 
keeping the carrier’s name before the public. Mr. Burke 
stated that each of these announcements contained the 
phrase, “non-scheduled carrier,” and that his advertising 
agencv was instructed bv Petitioner to see that all advertis- 
ing, whether by radio, transit-ad, or brochures, contained 
this or a similar phrase, in order to comply with the Regu¬ 
lations (J. A. 253, 254, 255, 263, 264). When at one point 
in the hearing (J. A. 264) the Enforcement Attorney intro¬ 
duced a copy of a radio spot that did not include such men¬ 
tion of the phrase “non-scheduled,” Mr. Burke took re¬ 
sponsibility for this and stated that the error was inad¬ 
vertent. 

Petitioner contends that the Board lacked jurisdiction 
over the affairs of the Sales Company, but even if the 
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evidence were properly admitted, none of it was of sufii- I 
cient importance to be the basis for the findings made. 
The enforcement attorney put great stress on the photo¬ 
graphs of the office windows which contained signs “Flite J 
Tonight”. It was testified by a witness called by Enforce¬ 
ment Attorney that the Sales Company represented at least 
four companies (J. A. 140). At no place in the evidence was 
it proved that the signs had particular reference to Peti¬ 
tioner. Exhibit P (J. A. 167) was introduced by the En¬ 
forcement Attorney to show that through its “alter ego,” 
the ATA Sales Company, it was “holding out” to the pub¬ 
lic. The exhibit is an advertisement which appeared in 
the Seattle classified telephone directory under date of 
April, 1949 (J. A. 457). There is nothing in the advertise- J 
ment which indicates that it was improper. The second 
directory advertisement which was introduced bore a 1950 
date and should not have been admitted (J. A. 169). 

Enforcement attorney presented no witness who gave 
substantial testimony. In fact, almost all of the witnesses 
called testified as to matters which allegedly occurred after 
December 19, 1949. Of the eleven witnesses called, seven ! 
testified only as to matters which involved dates several 
months subsequent to the dates charged. Maureen Marpe 
and F. L. Sander testified concerning advertisements placed I 
by George Hartley, a ticket agent for Air Transport As¬ 
sociates Sales, in May and June of 1950. George Hartley 
was called to prove that he had an agency agreement with 
ATA Sales Company, his testimony serving no other pur¬ 
pose. That agreement was signed on April 14, 1950 (J. A. | 
419). One paragraph therein has especial significance on | 
the point of petitioner’s *‘ willing and knowing’’ violation: j 

I 

“(f) To make no covenant or arrangement of anyj 
nature with any other person, including any other agent j 
or carrier, which would result in ATA Sales and/or 
Air Transport Associates violating any of the pro-| 



visions of the Economic Regulations of the Civil Aero¬ 
nautics Board, particularly Economic Regulation 
Amendment Xo. 1 to Part 242 effective December 10, 
1949” (J. A. 422). 

Three witnesses, employed by Pacific Northern Airlines, 
testified they had been a competitor of petitioner for the 
lucrative States-Alaska trade. 

The first Pacific Northern witness called was Louis A. 
Delebacque, former Pacific Northern traffic manager (J. A. 
150). In reference to a sign placed in an Anchorage office 
window (J. A. 150) of the ATA Sales Company, he testified: 

“From my observation, I noted that it was in there 
between July 15, and September 15 without being 
touched (J. A. 151) . . . 

“I passed that office about four times a week with the 
exception of a period from the 25th of July to about 
the tenth day of August” (J. A. 151). 

His testimony was not corroborated, and the flight re¬ 
ports of Pacific Northern Airlines, Inc., which were intro¬ 
duced by petitioner’s counsel as Res. Ex. No. 2 (J. A. 508) 
indicate that his actual movements did not coincide with his 
above statement. The record shows that of the first thirty- 
five days covered by his “actual observation” period, he 
was away from Anchorage twenty-one days (J. A. 50S). 

The charges were filed against petitioner in December, 

1949. The prehearing conference was held on June 19,1950. 
Harold A. Olsen, Traffic Manager of Pacific Northern, was 
called by enforcement attorney to testify that he made 
special observations of the Air Transport Associates Sales 
Company office window (J. A. 211) from June 12 to June 24, 

1950, during which period the prehearing conference was 
held. Preceding Mr. Olsen on the stand was his secretary, 
Mary Worl (J. A. 204), who testified that beginning June 
26, 1950 (one week after the prehearing conference) and 
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continuing through August 22, 1950 (one week before the 
hearing was to be held), she had made various telephone 
calls to the Air Transport Sales Company for the purpose 
of determining exactly what information was given to the 
public, and that certain information was given to her by 
Jean Pinkham, Elsie Gold, and a Mr. Franklin. 

The enforcement attorney introduced evidence through 
Henry A. Queen, special investigator for the Civil Aero¬ 
nautics Board. The significant point about the investiga¬ 
tor’s testimony was that he testified to nothing concerning 
the period in which the violations were charged. Even 
more significant was the fact that the investigator never 
even investigated the case until the late spring of 1950, and 
then asked no questions concerning the period in which 
the violations were charged. The investigator did not 
make a visit to the offices of petitioner until approximately 
five months after the charges were filed. The investigator 
testified at length (J. A. 234-240) as to the points investi¬ 
gated for the period April 1, 1950 through May 16, 1950 
(J. A. 235) and as to his conversations with Amos Heacock, 
President of petitioner corporation. But he testified 
nothing about any matters of 1949. On cross-examination, 
he was asked questions which clearly indicated that he had 
made no report of any kind as to the period charged in the 
pleadings (J. A. 23S). Considerably more than half the 
testimony presented by Enforcement Attorney involved a 
period of time other than the one charged. 

From an examination of the evidence adduced at the 
hearing by petitioner, it appears plain that the carrier did 
not hold out to the public that it operated a regular and 
frequent service between Seattle and Anchorage. The 
President of petitioner corporation stated that written in¬ 
structions were given to the carrier’s personnel as to how 
to plan trips to achieve irregularity (J. A. 321, 322, 324- 
325); he further stated that instructions were given to port 
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personnel and radio stations to make sure that the words, 
“non-scheduled” appeared in all advertisements (J. A. 
322), and that instructions were given to ticket agents con¬ 
cerning non-scheduled flights (J. A. 324). 

In his explanation at the hearing as to how actual flight 
time was determined, Mr. Duncan R. Miller, Traffic Man¬ 
ager for Air Transport Associates Sales Company, stated 
very clearly that there was no way of telling several days 
in advance when they would have a trip out (J. A. 269); he 
had instructions to see to it that they did not exceed over 
3 trips on any one day of the month from any certain point; 
also that he was to see that the service was to be irregular 
and with frequent breaks (J. A. 270). Mr. Miller stated 
that only after getting inquiries from various sources of 
travel demands would it be determined when a flight would 
be operated (J. A. 266-268); the setting up of the flight— 
the confirmation of what traffic would go—comes directly 
from the carrier, normally on the recommendation of Mr. 
Miller, as Traffic Manager of the Sales Company, that there 
was enough traffic (J. A. 272). One of petitioner’s ticket 
agents, Miss Harriett Lewis (J. A. 274), testified as to the 
uncertainty of time of flight, as communicated to the public. 
Miss Lewis testified that the longest advance notice she 
ever had would be 24 to 36 hours. 

Still further testimony as to how petitioner informed the 
public that its flights were non-scheduled and irregular was 
given by Mr. Douglas R. Hoppe, a freight loader for peti¬ 
tioner, who described that upon inquiry by shippers, he 
could not tell them in advance whether thev could move the 
cargo immediately—he would have to say it might be the 
next day or within the next several days (J. A. 278, 279). 

Evidence of record in this case does not show that peti¬ 
tioner either conducted or held out a regular service over 
the alleged period of time. The record does not show that 
any member of the public desiring to travel either from 
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Seattle to Anchorage or from Anchorage to Seattle could 
know in advance on what dag need week or next month peti- , 
tioncr woidd have a flight in ang given direction. Regular¬ 
ity indicates a continued pattern of flights similar to the j 
schedules followed by the certificated airlines. A person 
today can look at a schedule of a certificated airline and 
determine that on such and such a day at such and such an 
hour a scheduled flight will occur between two given points, j 
However, a careful review of the evidence here will show 
that no such planned regularity existed on the part of j 
petitioner over this period of time. If the travel agent held i 
out a regular service, the travel agent represented several 
different carriers, and did not hold out a regular service by : 
petitioner. 

V 

The Board erred in summarily revoking Petitioner’s let¬ 
ter of registration without having first afforded Petitioner, 
in the form of a cease and desist order or some other com- | 
munication emanating from the Board itself, notice and an 
opportunity to adjust its operations. 

Neither the Board nor any interested party has accused 
petitioner of inefficient or dishonest management, nor has 
petitioner been charged with fraudulent practices. No 
safety regulations are here involved in this proceeding. 
The revocation of its authority without giving it an oppor¬ 
tunity to comply with an order of the Board, it is respect¬ 
fully submitted, is too drastic a penalty. There was no 
order of the Board commanding obedience to the regulation 
found by the Board to be violated as required by Section 
401 of the Civil Aeronautics Act (52 Stat. 9S7, 49 U. S. C. 
481(h)) (J. A. 730): j 

“The Authority, upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in 
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whole or in part, if the public convenience and neces¬ 
sity so require, or may revoke any such certificate, in 
whole or in part, for intentional failure to comply with 
any provision of this title or any order, rule, or regu¬ 
lation issued hereunder or any term, condition, or 
limitation of such certificate: Provided, That no stick 
certificate shall he revoked unless the holder thereof 
fails to comply, within a reasonable time to he fixed by 
Authority, icith an order of the Authority, commanding 
obedience to the provision, or to the order (other than 
an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the 
Authority to have been violated. Any interested per¬ 
son may file with the Authority a protest or memo¬ 
randum in support of or in opposition to the alteration, 
amendment, modification, suspension, or revocation of 
a certificate.” (Italics supplied.) 

While Section 401 refers to certificates, it is neverthe¬ 
less applicable to this case. Section 401 of the Civil Aero¬ 
nautics Act requires the Board to issue certificates for 
those operations which are required by the public con¬ 
venience and necessity. The Board did not comply with 
this requirement in the case of noil-scheduled and irregular 
air carriers. Instead, the Board issued Letters of Registra¬ 
tion. Although the Board evaded the statutory duty of 
issuing regular certificates for the type of service provided 
bv the non-scheduled air carriers, the Board cannot create 
new and different types of authorization and then ignore 
the requirements which the Congress placed in the Civil 
Aeronautics Act to protect the air carriers. Therefore, 
Section 401(h) of the Civil Aeronautics Act applies to this 
case, and procedure in compliance with the quoted law 
demands “an order of the Authority commanding obedience 
to the provision or the order,” as a prior condition to re¬ 
voke petitioner's license to operate for “failure to comply 
with any provision.” 
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The majority opinion (J. A. 22) relies upon a “warning 
letter from the Board’s staff.” This letter was signed by 
an enforcement attorney and did not state that it was an 
official communication from the Board, that the Board had 
considered either the contents of the letter or the informa¬ 
tion upon which the letter was based. The above quoted 
section specifies that an order by the Board shall be issued, 
and does not even imply that a letter from an employee of 
the agency may serve as such official order. 

The letter did not comply with either Section 9(b) of the 
Administrative Procedure Act or Section 401(h) of the 
Civil Aeronautics Act. 

Petitioner, therefore, should have been granted an oppor¬ 
tunity to achieve compliance with any formal complaint 
against it before any action was taken by the Board seeking 
to revoke its letter of registration. 

It is urged that the findings made bv the Examiner were 
contrary to the evidence of record and that since the Board 
relied upon and adopted those findings, error has been com¬ 
mitted. In the oral argument before the Board In the 
Matter of Proposed Revision of Section 202.1, held Febru¬ 
ary 15, 1949, Mr. Jones, Member of the Board stated that 
“someone down in the staff isn’t the person to seek advice 
from.” (Oral argument on Draft Release 33, p. 353 of 
transcript.) 

The Board was not unanimous in its opinion that Peti¬ 
tioner should have its operating authority revoked without 
an opportunity to remedy the violations with which it was 
charged. In Member Adams’ dissent, he said: (J. A. 25) 

“I dissent . . . from the decision to revoke the 

Letter of Registration of Air Transport Associates, 
summarily stopping its operation, without first issuing 
an order to the carrier to ‘cease and desist’ from con¬ 
tinuing violations of the Board’s regulations. The more 
orderly procedure of issuing a cease and desist order, 
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prior to considering revocation of a Letter of Registra¬ 
tion, has been followed in a majority of the cases han¬ 
dled by this Board in dealing with the problem of 
irregular carriers. 7 find no justification for taking a 
short cut in this case/' (Italics supplied) (R. 25) 

Member Adams’ dissent suggests a course of action which 
conforms to the provisions of the Administrative Procedure 
Act. The majority opinion disregards those provisions. 
Section 9(b) of the Administrative Procedure Act provides: 

“* * * Except in cases of willfulness or those in 

which the public health, interest, or safety requires 
otherwise, no withdrawal, suspension, revocation, or 
annulment of any license shall be lawful unless, prior 
to the institution of agency proceedings therefor, facts 
or conduct which may warrant such action shall have 
been called to the attention of the licensee bv the agenev 
in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with 
all lawful requirements. # 

The majority opinion (J. A. 24) holds that Section 9(b) 
of the Administrative Procedure Act is inapplicable because 
letters of registration are not permanent in character. Let¬ 
ters of registration are as “permanent” as many cer¬ 
tificates. That Act, however, by its terms does not dif¬ 
ferentiate between permanent and temporary licenses. Sec¬ 
tion 2(e) of the Administrative Procedure Act includes the 
“whole or part” of a permit or registration in the definition 
of license. Mr. Walter pointed out in the debate on the 
bill that the definition of Section 2 “embraces every form of 
operation where a private party is required to take the 
initiative in securing the official permission of a government 
agency.” Congressional Record , May 24, 1946, p. 5755. 
The majority opinion fails to understand that a letter of 
registration is, by virtue of the Administrative Procedure 
Act, just as much a license as a certificate of public con- 
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venience and necessity. The Board has long held that the 
provisions of the Administrative Procedure Act apply to 
temporary certificates. 2 The same provisions 3 apply to 
letters of registration, since they are the only form of 
permit under which petitioner was operating at the time its 
letter of registration was issued. 

The majority opinion also held that Section 9(b) of the 
Administrative Procedure Act 5 USC 1008(b) does not ap¬ 
ply in cases of “willfulness” (J. A. 24, 39). There was no 
willfulness here, and the court is urged to so find. Peti¬ 
tioner followed the plain language of the regulation. In 
order to find “willfulness,” the Board has held that when 
the regulation reads “a 25-mile radius” the regulation 
means more than 25 miles. The Board contends that by 
serving airports located outside this radius petitioner was 
willfully violating the only clear part of the regulation 
involved. Petitioner in its operations did not operate a 
regular service and the Examiner so found. In its radio 
announcements and other advertising, petitioner stated 
specifically that it operated an irregular or nonscheduled 
service, and petitioner’s employees were similarly in¬ 
structed to so inform the public. While there may have 
been inadvertent occasions when the words “irregular” 
or “nonscheduled” were omitted, the record shows that 
such omission was not intentional and not chargeable to 
petitioner. 

The regulation is far from clear and honest differences of 
opinion can and do exist with reference to the interpreta- | 
tions and implications latent in the definition of regularity J 
and refrequency. Under such circumstances, the Board’s 
finding that any of petitioner’s actions were willful should 


2 Pioneer Certificate Rencroal Case, Docket No. 3719 decided September 
1, 1950 (page 9 of mimeographed opinion). 

3 Mid-Valley Distilling Corp. v. De Carlo, 161 F. 2d 4S5. 
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be set aside by this Court. In the absence of a finding of 
willfulness, the above statute applies and the Board’s Or¬ 
der pertaining to “willfulness" should be reversed as no 
actual chance was given to Petitioner to comply with the 
applicable law after the Board had determined Petitioner 
was operating in violation of its regulations. 

The Board’s failure to comply with the requirements of 
the Administrative Procedure Act and the Civil Aeronautics 
Act with respect to irregular carriers has been apparent. 
The failure in this case to give adequate notice and oppor¬ 
tunity for compliance is just as much a “hacking away” at 
the Administrative Procedure Act as the Board’s action in 
attempting to limit irregular carriers to 3 and S trips per 
month, which action was recently held to be invalid by Judge 
Bastian in American Air Transport, et al. v. Civil Aeronau¬ 
tics Board, et al., 9S F. Supp. 660 now pending before this 
court. So also is this action taken by the Board in revoking 
petitioner’s letter of registration when it relied upon that 
part of the Examiner’s report. The Examiner’s conclusion 
as set forth at the top of page 19 of his report (J. A. 547) 
that 

. . anything less than revocation of the existing 
authority of the carrier will be unsuccessful in obtain¬ 
ing compliance by this carrier with the provisions of 
the Civil Aeronautics Act and the rules and regulations 
issued thereunder * * *” 

is illogical and a conclusion clearly erroneous because it is 
obvious that if petitioner’s letter of registration is revoked, 
it will be in no position to comply with any rule or regula¬ 
tion issued under the Civil Aeronautics Act. Therefore, the 
very purpose of proposing sanctions upon this petitioner is 
defeated by the sanction imposed. 

Furthermore, in view of the record in this case, even if 
violations were found, the revocation of petitioner’s letter 
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of registration is too drastic a penalty to impose upon it 
and is unsupported by substantial evidence. 

The cases cited by the Examiner in footnote 4 on page 
18 of the Examiner’s report (J. A. 547) where a finding of 
“knowing and willfulness” was made, the penalty imposed 
was far loss severe than the one here recommended. In 
those cases cease and desist orders which permitted the 
carriers to remain in the air transportation business were 
issued, while in the instant case the most drastic penalty 
possible was recommended by the Examiner and the recom¬ 
mendation was relied upon by the Board. Such a penalty 
will drive petitioner out of business and is clearly not war¬ 
ranted bv the evidence in this record, is contrary to the letter 
and spirit of the Civil Aeronautics Act, is unsupported by 
substantial evidence, and amounts to a taking of property, 
without due process of law, all of which are contrary to the 
provisions of the Civil Aeronautics Act and the Fifth 
Amendment to the Constitution of the United States. 

VI 

Part 291 of the economic regulations is illegal and void 
because it was not adopted for carriers with large trans¬ 
port type aircraft and, further, because it attempts to limit 
the quantity of service which may be performed by irregular 
air carriers. 

One of the first acts of the Civil Aeronautics Authoritv in 
193S was to adopt an exemption order for the group of fixed 
base single engine aircraft operators that existed at that 
time. This order gave them an exemption from the require¬ 
ment of a certificate of convenience and necessity as set 
forth in Sec. 401 of the Civil Aeronautics Act (52 Stat. 987, 
49 U.S.C.A. 481) Without any controversy, this exemption 
order—referred to as Regulation 292.1—was adopted. The 
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exemption was granted, provided the carrier conducted “in¬ 
frequent and irregular” operations. 

The section under which the Board derives its authority 
to exempt the nonscheduled carriers is section 416 of the 
Civil Aeronautics Act [52 Stat. 1004, 49 U.S.C. 496] (J. A. 
639). 

In the first paragraph, the Authority is given permissive 
powers to establish just and reasonable classifications of 
air carriers for purposes of regulation; and it is further 
empowered to make just and reasonable rules and regula¬ 
tions applicable to each class of air carriers providing the 
Authority finds it necessary in the public interest. Thus, 
the public interest is the determining factor in establishing 
classification of air carriers and using such classification as 
vehicles to separate carriers and determine the regulations 
to be observed by each such class or group. 

The provisions of Section 416(a) of the Civil Aeronautics 
Act clearly outline the duties of the Board in regard to the 
public interest, and it was not the intention of Congress that 
classifications of air carriers should be regulated blindly for 
several vears without regard to the economic conditions sur- 
rounding the classification of air carriers so regulated. It 
was 'precisely to avoid bureaucratic misregulation ivithout 
1 regard to the economic conditions involved that caused the 
Congress to write Section 416(a) as a procedural guide for 
the Board to adopt the exemptions provided. The Civil 
Aeronautics Board is not regulating large irregular air 
carriers according to the limitations laid down by Congress 
in the above exemption authority. The petitioner concedes 
that the Board in 1938 created a “just and reasonable 
classification” of irregular air carriers because it took into 
account “the nature of the services performed by such air 
carriers” and enacted Regulation 292.1 as “just and rea¬ 
sonable rules and regulations” to be observed by such a 
class of air cariers. 
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But when the Board changed the regulation by adopting 
Regulation 291, the change was intended to apply to, and 
did permit operations by small fixed base operators who 
did not use large aircraft and whose primary revenues 
came from other than air carrier operations. In adopting 
the new Regulation 291, the Board made the error of 
applying the new and restrictive rules to an entirely new 
and different classification of air carriers, to wit: “Large 
Irregular Air Carriers” (a classification of air carriers 
which depends upon revenues from air transportation for 
all of its income, and which by nature of the large equip¬ 
ment used must necessarily gravitate to route operations) 
and the Board has sought to regulate a classification or 
group of air carriers without considering “the nature of 
the services perfomed” as required by law. 

Bv failing to take into account the nature of the serv- 
ices performed by irregular air carriers operating between 
the United States and Alaska, the Board has not adopted 
a “just and reasonable classification” of air carriers em¬ 
bracing this group and has moreover been unable to adopt 
“just and reasonable rules and regulations” applicable to 
this classification of air carriers. The Board’s failure 
from “time to time” to conduct an investigation as to 
the “nature of the services performed” by air carriers has 
placed the Board in the position, by this failure on its 
part, of making new and unjust and unreasonable rules and 
regulations which are unjust and unreasonable precisely be¬ 
cause they were designed to be applicable to an entirely 
different group of air carriers. 

The Board finally realized its duties and responsibilities 
with respect to this class of air carriers, and on the same 
day it revoked Petitioner’s Letter of Registration by its 
Order Serial No. E-5722 (J. A. 51-57) commenced an in¬ 
vestigation to obtain current economic and other informa- 
tion concerning noncertificated operations ip order that the 
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Board may determine its future policy with respect to large 
irregular carriers, which investigation is now well under¬ 
way. As the result of this investigation, it will establish 
h new policy with respect to these carriers. All of the 63 
irregular carriers and irregular transport carriers, includ¬ 
ing Petitioner, are made parties to this proceeding, and 
only one carrier, Petitioner, was required to discontinue 
its operations pending this investigation, although another 
carrier, which had been found guilty by the Board of know¬ 
ing and willful violations of the same regulation, and whose 
Letter of Registration had been revoked, was permitted 
to continue its operations by the Board canceling its pre¬ 
vious Order of Revocation. 

Petitioner respectfully suggests that common fairness 
requires that similar treatment be granted to Petitioner 
as has been accorded other carriers, and respectfully sug¬ 
gests that the decision in this case be postponed and the 
Stay Order of this court be continued in effect until the 
completion of the investigation now well underway by the 
Board of all irregular carriers and a definite policy adopted 
with respect to them. 

Petitioner holds the opinion that Regulation 291, if valid, 
limits Petitioner only as to type of service offered and not 
quantity of service. Petitioner believes it has offered a 
truly irregular service. Petitioner believes that only fre¬ 
quency and regularity, not frequency or regularity is pro¬ 
hibited by Regulation 291. If quantity of service can in 
itself, by the number of trips, alone, be declared a viola¬ 
tion, then Regulation 291 is discriminatory and fails to give 
equality of treatment under the law. For all other types or 
groups of carriers (See Sec. 416(a)) regulated by the Board 
have no quantity limitation upon them, providing the car¬ 
rier as a member of its group stays within its type of service. 
For the Board to take the position that quantitative re¬ 
strictions are legal and do not violate the mandate of the 
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Act to maintain competition, Petitioner believes is unten¬ 
able. 

Petitioner, therefore, has taken the position that: 

(1) It has not violated Regulation 291. 

(2) The regulation itself is illegal in that it was not 
adopted for carriers with large transport aircraft under 
the procedural safeguards laid down by Congress, a defect 
which has resulted in an unjust, unreasonable and an il¬ 
legal regulation. 

Holding these strong beliefs Petitioner could only express 
them and await a valid definitive Board Order which would 
state precisely what Petitioner was to do. Petitioner would 
thereupon comply and appeal. If it was the Board’s in¬ 
terpretation that quantity of service, regardless of irregu¬ 
larity, was illegal, then Petitioner could appeal, which, it 
could not do only from an opinion of the Board itself and not 
from, the opinion of a subordinate official employed on the 
Board's staff. 

VII | 

Part 291 of the economic regulations is so vague, indefi¬ 
nite and uncertain as to be void and legally unenforceable, 
and is repugnant to and without authority of law; and con¬ 
travenes the constitutional rights of Petitioner. 

Regulation 291, which was used by the Board as a basis 
for revoking Petitioner’s license, is vague, indefinite and 
uncertain in its terms. The words “frequency and regu¬ 
larity” are vague when employed in a statute or regula- j 
tion such as 291 for the reason that they lack specificity j 
such as is necessary to inform all men at all times what 
they may do under the regulation. The words literally mean 
different things to different persons at different times. 

There have been numerous expressions of opinion by the j 
Board as to the meaning of the “frequency and regularity” 
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rule, but the rule has never been made specific to such a de¬ 
cree that anv carrier could know with certainty the limit 

o * •* 

of operation that might be conducted, and without that 
specificity, it is absurd to charge a carrier with willful 
and knowing violations of a rule about which the Board 
has changed its own opinion as to its meaning and scope. 

Administrative rules and regulations, to be valid, must be 
within the authority conferred upon the administrative 
agency. The statute ivhich is being administered mag not 
be altered or added to bg the exercise of a power to make 
regulations thereunder. Departmental regulations mag 
onlg regulate the mode of proceeding to carrg into effect 
ichat Congress has enacted. See Morrill v. Jones, 106 U. S. 
466, 27 L. ed. 267, 1 S. Ct. 423; United States v. Eaton, 144 
IT. S. 677,36 L. ed. 591,12 S. Ct. 764. Annotation: 35 A. L. R. 
S14 (administration of soldiers’ bonus law). See also 
Miller v. United States, 294 U. S. 435, 79 L. ed. 977, 55 S. Ct. 
440, rehearing den. in 294 U. S. 734, 79 L. ed. 1262, 55 S. Ct. 
635; Campbell v. Galcno Chemical Co., 281 U. S. 599, 74 
L. ed. 1063, 50 S. Ct. 412; United States v. Antikamnia 
Chemical Co., 231 U. S. 654, 5S L. ed. 419, 34 S. Ct. 222, 
Ann. Cas. 1915A 49; United States v. George, 228 U. S. 14, 
57 L. ed. 712, 33 S. Ct. 222; and United States v. 200 Barrels 
of Whiskey, 95 U. S. 571, 24 L. ed. 491. 

Regulations are valid only as subordinate rules and when 
found to be within the framework of the policy which the 
legislature has sufficiently defined. See Panama Refining 
Co. v. Rgan, 293 U. S. 388, 79 L. ed. 446, 55 S. Ct. 241; 
Wichita P. & Light Co. v. Public Utilities Commission, 260 
U. S. 48, 67 L. ed. 124, 43 S. Ct. 51. It is a wholesome and 
necessary principle that an administrative agency must 
pursue the procedure and rules enjoined upon it by the 
statute creating it, and show a substantial compliance there¬ 
with, to give validity to its action. See Panama Refining 
Co. v. Rgan, supra. Administrative regulations which go 
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bevond what the legislature has authorized have been said 
to be void and may be disregarded. See Utah Power & 
Light Co. v. United States, 243 U. S. 389, 61 L. ed. 791, 37 
S. Ct. 387; Illinois C. R. Co. v. McKendrec , 203 U S. 514, 
51 L. ed. 29S, 27 S. Ct. 153. A regulation which does not 
carry out the intent of the legislature as expressed in the 
statute being administered, but which operates to create a 
rule out of harmony with the statute, is a nullity. Man¬ 
hattan General Equipment Co. v. Commissioner of Internal 
Revenue, 297 U. S. 129, 80 L. ed. 528, 56 S. Ct. 397, rehearing 
den. 297 U. S. 728, 80 L. ed. 1010, 56 S. Ct. 587. 

Part 291 of the Economic Regulations does not specifically 
outline the permissible limits but only tends to set out cer¬ 
tain patterns showing the limits of authority granted to 
irregular carriers and points to certain operations which 
would not be questioned as being “irregular and infre¬ 
quent. ” 

As noted heretofore, the Board has now recognized this 
problem by ordering an investigation of nonscheduled air 
carriers. 

In its Draft Release of June 5, 1950, the Board indicated 
that this regulation has been challenged again and again by 
the Irregular Carriers as being vague and indefinite. These 
charges of vagueness have been consistently denied by the 
Board. The Board held, in its formal opinion, that the 
regulation concerned was clear, unambiguous, and suscept¬ 
ible of understanding. Yet, the Board, in order to give this 
regulation the specificity which the Irregulars have chal¬ 
lenged and the Board has denied, has found it necessary to 
attempt to interpret this regulation in terms of specific 
numbers of flights per calendar month. However, even this 
numerical norm has not been constant. At one time, 12 
flights per calendar month, was “irregular” and “infre¬ 
quent”. Later it was 10 flights, and in the Opinion of May 
25, 1950, it was 8 flights as between some pairs of points, 
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and only three flights as between other pairs of points. This 
agency interpretation, we submit, if nothing more, discloses 
that “regularity” and “frequency” as now expressed in 
Sec. 291.1, falls short of the standards of clarity and 
precision required for rules and regulations having the 
force and effect of Law. 

This position is firmly sustained by a long line of cases 
which are cited in U. S. v. Colien , 255 U. S. 81, S9, 65 L. Ed. 
516, 520. The court in that case said: 

“The sole remaining inquiry, therefore, is the cer¬ 
tainty or uncertainty of the text in question; that is, 
whether the words, ‘That it is hereby made unlawful 
for any person wilfully ... to make any unjust or 
unreasonable rate or charge in handling or dealing in 
or with any necessaries,’ constituted a fixing by Con¬ 
gress of an ascertainable standard of guilt, and are ade¬ 
quate to inform persons accused of violation thereof of 
the nature and cause of the accusation against them. 
That they are not, we are of opinion so clearly results 
from their mere statement as to render elaboration on 
the subject wholly unnecessary. Observe that the sec¬ 
tion forbids no specific or definite act. It confines the 
subject matter of the investigation which it authorizes 
to no element essentially inhering in the transaction 
as to which it provides. It leaves open, therefore, the 
widest conceivable inquiry, the scope of which no one 
can foresee, and the result of which no one can fore¬ 
shadow or adequately guard against. In fact, we see 
no reason to doubt the soundness of the observation of 
the court below in its opinion to the effect that, to at¬ 
tempt to enforce the section would be the exact equiva¬ 
lent of an effort to carry out a statute which in terms 
merely penalized and punished all acts detrimental to 
the public interest when unjust and unreasonable in 
the estimation of the court and jury. And that this is 
not a mere abstraction finds abundant demonstration 
in the cases now before us; since in the briefs in these 
cases the conflicting results which have arisen from the 
painstaking attempts of enlightened judges in seek- 
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ing to carry out the statute in cases brought before 
them are vividly portrayed. As illustrative of this 
situation we append in the margin a statement from one 
of the briefs on the subject. And again, this condition 
would be additionally obvious if we stopped to recur 
to the persistent efforts which, the records disclose, 
were made by administrative officers, doubtless in¬ 
spired by a zealous effort to discharge their duty, to 
established a standard of their own to be used as a basis 
to render the section possible of execution. 

“That it results from the consideration which we 
have stated that the section before us was void, for 
repugnancy to the Constitution, is not open to ques¬ 
tion. United States v. Reese . 92 U. S. 214, 219, 220, 23 
L. Ed. 563,565 * • •” 

VIII 

Petitioner has made every possible effort to present the 
facts to the Board in order that it might be properly certi¬ 
fied to carry on its operations but the Board has put it out 
of business without allowing it to be heard on this vital 
question. 

Petitioner has attempted for more than two and one- 
half years to bring before the Board in a proper hearing, 
evidence concerning the requirements of convenience and 
necessity for the type of service it is now giving. Appar¬ 
ently, however, the Board has not shown any disposition 
to consider Petitioner on the matter of the public conve¬ 
nience and necessity until Air Transport has liquidated 
its assets to the point where it will not be in a position 
to argue favorably toward the granting of such certificate. 

Prior to June 20, 1949, Petitioner made application for 
individual exemption pursuant to Regulation 291.16 of the 
Civil Aeronautics Board, said application being filed under 
and given Docket No. 3940 by the Board, which applica¬ 
tion is still pending and has been consolidated in the investi¬ 
gation initiated by the Board in its order of September 21, 
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Serial Xo. E-5722, Docket Xo. 5132. On May 9, 1949, Peti¬ 
tioner applied to the Board for a certificate of public con¬ 
venience and necessity, Docket Xo. 3777, under Section 
401 of the Civil Aeronautics Act of 193S, as amended 
which application has not yet been acted upon by Re¬ 
spondent. On May 28, 1951, Petitioner moved and re¬ 
quested the Board to enter an order for a prompt and 
immediate hearing upon its request for a certificate of 
public convenience and necessity filed May 9, 1949, or, in 
the alternative, if such action could not be taken at that 
time, to consider its application for exemption under the 
provisions of Section 416(b) of the Civil Aeronautics Act 
of 1938, as amended. This was improperly denied. ( North¬ 
west Airlines v. Civil Aeronautics Board, Xo. 107S5 in this 
court, decided January 18, 1932.) 

This entire proceeding could have been avoided had the 
Board followed its statutory duty under section 401(c) of 
the Civil Aeronautics Act of setting aside such applica¬ 
tions for public hearing and disposing of them as speedily 
as possible (49 U.S.C. 481). 

Conclusion 

It is respectfully submitted that petitioner has not been 
treated fairly by the majority of the Board. Because of 
tlie errors of law and procedure above pointed out, and the 
lack of substantial evidence to support a charge either of 
willfulness or of violating a regulation, this court should 
set aside and hold for naught the orders of the Board 
here under review. 

Respectfully submitted, 

Warren E. Miller, 

910 17th Street, N. W., 

Washington, D. C., 
Attorney for Petitioner. 




and will stipulate to materials for that period but, Mr. 
Examiner, our objection extends to any materials be¬ 
yond or after the date of the—the said dates. 

• * • • 

“My basis for the objection, Your Honor, is this: The 
motion for enforcement proceedings specifies that for 
a period 1 March to date hereof, verification being on 
the 19th day of December 1949, that from 1 March 
1949 to that date certain violations are charged. To 
the extent that any evidence bears upon violations 
within that period, we have no objection. Our objec¬ 
tion runs to any evidence following that period 
charged.” (J. A. 102) 

The stipulation was introduced over counsel’s objections. 

It was introduced largely for the purpose of laying a 
foundation for evidence to be introduced as to a subsequent 
time. (J. A. 103) (J. A. 326) (J. A. 107) (J. A. 108) 

The day following the hearing in which the stipulation 
was introduced as evidence, the following telegram was 
sent by John J. Klak, petitioner’s then attorney, to Exami¬ 
ner Baker (J. A. 328): 

“August 29, 1950. j 

“Warren E. Baker 

“Hearing Examiner CAB Boom 311, Chamber of Com¬ 
merce 

214 Columbia Street, Seattle, Washington 

“Undersigned repudiates paragraph one of purported 
stipulation August 24, 1950, since neither counsel had 
authority to enlarge scope of proceedings Docket 4265. 
Said part of stipulation not in accordance with pre- 
hearing conference agreements and not contained 
therein. Only purpose of stipulation was to reduce 
quantity of evidence to be introduced and not to alter 
or enlarge the issues. 

“John J. Klak 

“Associate Counsel Air Transport Associates, Inc." 
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On the second day of the hearing, attorney for Petitioner 
brought up the matter of the repudiated stipulation (J. A. 
224), reiterating that only paragraph one of the stipula¬ 
tion was being repudiated, and again stated Petitioner’s 
position: 

“ . . . that unless there be proved a violation during 
the period charged, then any other evidence as to con¬ 
tinuation of that violation subsequent to the period 
charged is not properly a part of this hearing.” (J. A. 
225) 


The Examiner stated: 

“ . . . I am hereby serving notice to all parties in the 
proceedings that under the administrative procedure 
act, I intend, and the board will probably take official 
notice of every flight report filed for the respondent in 
this proceeding, prior to the decision in this case.” 
(J. A. 225) 

There is nothing in the Administrative Procedure Act 
which allows an examiner to accept as evidence in chief, 
and base his findings upon, matter concerning time ele¬ 
ments beyond the scope of the hearing. The Motion made 
by petitioner’s counsel (J. A. 131) that the proceedings be 
continued until counsel had time to prepare for the un¬ 
expected testimony was denied (J. A. 132). 

The Examiner then stated: 

“I do not mean by this notice to indicate that the 
issues in this proceeding as to what violations may or 
may not have taken place is enlarged in any way, hut 
merely to indicate that if violations are shown as 
charged [italics supplied] in the motion of the enforce¬ 
ment attorney and the board’s show cause order, any 
acts of the respondent after that time may be con¬ 
sidered by the board in determining whether the acts 
of violations have continued, and what sanction the 
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board should force to effect compliance with the act.” 
(J. A. 225) 

That wording standing alone does not at first give the 
true picture of the Examiner’s position. To enlarge the 
time obviously enlarges the issues. 

The Board, however, in its Order Serial Xo. E-5723 
“found” on the basis of the Examiner’s report that Peti¬ 
tioner operated a regular air service during the period 
December 1949 to June 30, 1950, and since this period was 
outside the original pleading, this finding was the basis of 
objection by Petitioner in its petition for review by the 
Court (J. A. 12, par. (14)). When the Board stated that 
it based its findings upon the record before it, everything 
in the record for the period after December 19, 1949, was 
included and relied upon in its decision. 

Petitioner contends that the objection made by counsel 
at the time of the presentation for admission and the tele¬ 
graphic repudiation were sufficient to withdraw the stipula¬ 
tion from the record in this case. Counsel present at the 
hearing objected strenuously on the grounds that part of it 
was outside the pleadings, and therefore flight reports, or 
any other evidence dated subsequently to December 20, 
1949, would not be admissible. The following day associate 
counsel in Washington (the hearing was in Seattle) tele¬ 
graphed his repudiation of paragraph one and his complete 
viewpoint as to the use which he thought was to be made 
of the stipulation when he had signed it. 

The telegram indicates clearly that he had not under¬ 
stood that the stipulation would enlarge the issues, and 
that if it actually did so, it was beyond the authority of 
either party. 

“ . . . A stipulation must l>e interpreted in the light 
of the circumstances surrounding the parties, and in 
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view of the result which they were attempting to ac¬ 
complish.” Christy v. R. Co., 70 Mo. App. 43, 46; 
Huegal v. Huegal, 329 Mo. 571, 46 S. W. 2d 157,158. 

The right to withdraw or repudiate stipulations is per¬ 
missible under certain circumstances. Thus repudiation 
of stipulations of fact to save delay is permissible where 
facts subsequently developed show that the stipulations 
were inadvertently made, provided notice is given to the 
opposite party in sufficient time to prevent prejudice to 
him. Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 
46 L. Ed. 968. 

“ . . . Stipulations are ordinarily entered into for the 
purpose of saving time, trouble, or expense . . . But 
while the stipulation is undoubtedly admissible in evi¬ 
dence it ought not to be used as a pitfall, and where the 
facts subsequently developed show, with respect to 
particular matter, that it was inadvertently signed, 
we think that, upon giving notice in sufficient time to 
prevent prejudice to the opposite party, counsel may 
repudiate any fact inadvertently incorporated therein. 
This practice has been frequently upheld in this and 
other courts. The Hiram , 1 Wheat. 440, 4 L. Ed. 131; 
Hurt v. Hollingsworth, 100 U. S. 100, 103, 25 L. Ed. 
569, 570; Malin v. Kinney, 1 Cai 117; Barry v. New 
York Mut. L. Ins. Co.. 53 N. Y. 536.” Carnegie Steel 
Co. v. Cambria Iron Co.. 185 U. S. 403, 404, 46 L. Ed. 
968, 989. 

A stipulation of counsel representing a party litigant, 
originally designed to expedite disposition of questions 
which exist, should not be rigidly adhered to when it be¬ 
comes manifest injustice upon such litigant. Snyder v. 
Dravo Corp., 6 F. R. D. 546. 

Also, in Delaware and L. & W. R. Co. v. Yurkomis, 220 
Fed. 429, in an employee’s action for injuries, where, 
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though the parties were not engaged in interstate com¬ 
merce, plaintiff alleged and defendant conceded that they 
were so engaged, the court held that, if such concession 
gave jurisdiction, plaintiff’s motion to strike such allega¬ 
tions should have been granted, as a stipulation entered 
into inadvertently wdll be relieved against if the other 
party is not prejudiced. The Court stated: 

“Even a stipulation entered into inadvertently in 
course of a trial will be relieved against if the opposite 
party is not prejudiced.” 

Again, in Westinghouse Electric and Manufacturing 
Company v. Wagner Electric Manufacturing Company, 233 
Fed. 752, it was held: 
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“If in fact it (the stipulation) proceeded upon a 1 
mistake or inadvertence, the defendant should have 
been allowed to correct it under the circumstances of 
the case.” 

In Aronstam v. All-Russian Central Union of Consumers’ i 
Societies, Inc., 270 Fed. 460, it was held that: j 

“A stipulation which is made under misapprehen- I 
sion, or which tends to perpetrate an injustice, a party 
may be relieved from, if an application is promptly 
made. Such a stipulation should not be used as a 
pitfall.” | 

In Dalton v. Bowers, 2 Cir., 53 F. 2d 373, the Court, in 
refusing to reverse the order of the District Court in setting 
aside the stipulation, stated: 

“Such stipulations are not as irrevocable as other 
contracts, and courts will not hold the parties to them i 
when they are given inadvertently and are oppressive, j 
and when the other side will suffer no unfair prejudice 
if they are set aside.” 


I 
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In World Fire and Maine Insurance Company, et al. v. 
Topp, et al., 151 S.W. (2d) 42S, it was held that: 

“The right to repudiate a stipulation is recognized 
where it is shown that it was inadvertently made, 
provided notice is given to the other party in sufficient 
time to prevent injustice to him.” 

Petitioner submits that the stipulation herein (J.A. 326) 
was inadvertently made, that it is oppressive to Petitioner, 
that timely notice was given respondent both in the hear¬ 
ing before the Examiner by the objections of Mr. Botzer 
(J.A. 102) and by the telegram from Mr. Klak (J.A. 32S), 
and that setting aside said stipulation would cause no 
unfair disadvantage to respondent. 

There is also a further point to be considered. In Ilucgal 
v. Huegal, 46 S. W. (2d) 157, 329 Mo. 571, the court, in 
reversing the judgment of the lower court and remanding 
the case with instructions to set aside the order sustaining 
the plaintiff’s motion for judgment in accordance with the 
stipulation, cited 36 Cyc. 1291, 1292: 

“The rules applicable to the construction of con¬ 
tracts generally govern the courts in their interpreta¬ 
tion of stipulations, and this stipulation will receive 
a reasonable construction with a view to effecting the 
intention of the Parties, the language used will not 
be so construed as to give it the effect of an admission 
of fact obviously intended to be controverted, or the 
waiver of a right not plainly intended to be relin¬ 
quished.” 

Petitioner contends that it is patently obvious that there 
was no intent to extend the time to be considered in these 
proceedings past the date of December 19, 1949, and that 
all flight reports filed with the Civil Aeronautics Board 
subsequent to said date should therefore not be admitted 
into evidence. 
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APPENDIX TO PETITIONER’S BRIEF 

Pertinent Statutes and Regulations 

ADMINISTRATIVE PROCEDURE ACT (5 U. S. C.): 

“Sec. 1001(e). ‘License’ includes the whole or part of 
any agency permit, certificate, approval, registration, char¬ 
ter membership, statutory exemption or other form of 
permission. ‘Licensing’ includes agency process respecting 
the grant, renewal, denial, revocation, suspension, annul¬ 
ment, withdrawal, limitation amendment, modification, 
or conditioning of a license.” 

“§ 1006. Hearings, presiding officers; powers and duties; 
burden of proof; evidence; record as basis for decision. 

“In hearings which section 1003 or 1004 of tins title re¬ 
quires to be conducted pursuant to this section— 

#•*#*** 

“(c). . . no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record or 
such portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, probative, 
and substantial evidence. . . . 

“(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
with section 1007. . . . Where any agency decision rests 
oil official notice of a material fact not appearing in the 
evidence in the record, any party shall on timely request 
be afforded an opportunity to show the contrary. 

1008. Imposition of sanctions; determination of appli¬ 
cations for licenses; suspension, revocation, and expiration 
of licenses. 

• ••*••• 
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“(b) . . . Except in cases of willfulness or those 
which public health, interest, or safety requires other¬ 
wise, no withdrawal, suspension, revocation, or annul¬ 
ment of any license shall be lawful unless, prior to the 
institution of agency proceedings therefor, facts or 
conduct which may warrant such action shall have been 
called to the attention of the licensee bv the agenev in 
writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with 
all lawful requirements. . . 

“§ 1009. Judicial Review of Agency Action. 

“Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion. 

“Rights of review 

“(a) Any person suffering legal wrong because of any 
agenev action, or adverselv affected or aggrieved bv such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

“Form of venue of proceedings 

“(b) The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments, or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. . . . 

“Acts rcviewable 

“ (c) Every agency action made rcviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial re¬ 
view. Any preliminary, procedural, or intermediate agency 
action or ruling not directly rcviewable shall be subject to 
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review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or deter¬ 
mined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 

“Relief pending review 

“(d) Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effec¬ 
tive date of any action taken by it. Upon such conditions 
as may be required and to the extent necessary to prevent 
irreparable injury, every reviewing court (including every 
court to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action 
or to preserve status or rights pending conclusion of the 
review proceedings. 


“Scope of review 

“(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlaw¬ 
fully withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and conclu¬ 
sions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or im¬ 
munity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without ob¬ 
servance of procedure required by law; (5) unsupported 
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by substantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of 
the rule of prejudicial error.” 

Civil Aeronautics Act of 193S, as Amended : 

“Sec. 401 [52 Stat. 9S7, 49 U. S. C. 4S1] (a) Xo air 
carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Authority 
authorizing such air carrier to engage in such trans¬ 
portation: Provided, That if an air carrier is engaged 
in such transportation on the date of the enactment of 
this Act, such air carrier may continue so to engage be¬ 
tween the same terminal and intermediate points for 
one hundred and twenty days after said date, and there¬ 
after until such time as the Authority shall pass upon 
an application for a certificate for such transportation 
if within said one hundred and twentv davs such air 
carrier files such application as provided herein.” 

“Sec. 401(c) [52 Stat. 987, 49 U.S.C. 481] . . . 

“(c) Upon the filing of any such application, the 
Authority shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Authority and to such other persons as 
the Authority may by regulation determine. Any inter¬ 
ested person may file with the. Authority a protest or 
memorandum of opposition to or in support of the is¬ 
suance of a certificate. Such application shall be set 
for public hearing, and the Authority shall dispose of 
such application as speedily as possible.” 

“Sec. 401 [52 Stat. 987, 49 IT.S.C. 481] . . . 

“(h) The Authority [Board], upon petition or com¬ 
plaint or upon its own initiative, after notice and hear- 



01 

ing, may alter, amend, modify, or suspend any such 
certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such cer¬ 
tificate, in whole or in part, for intentional failure to 
comply with any provision of this title or any order, 
rule, or regulation issued hereunder or any term, con¬ 
dition, or limitation of such certificate: Provided , That 
no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be 
fixed by the Authority [Board], with an order of the 
Authority commanding obedience to the provision, or 
to the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, or 
limitation found by the Authority to have been violated. 
Any interested person may file with the Authority a 
protest or memorandum in support of or in opposition 
to the alteration, amendment, modification, suspension, 
or revocation of a certificate.” 

“Sec. 416 [52 Stat. 1004, 49 U. S. C. 496] . . . 

“(a) The Authority [Board] may from time to 
time establish such just and reasonable classifica¬ 
tions or groups of air carriers for the purposes of 
this title as the nature of the services performed by 
such air carriers shall require; and such just and 
reasonable rules, and regulations, pursuant to and 
consistent with the provisions of this title, to be ob¬ 
served by each such class or group, as the Authority 
[Board] finds necessary in the public interest.” 

“Exemptions 

“(b) (1) The Authority, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed there¬ 
under, any air carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is 
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or would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent of, 
or unusual circumstances affecting, the operations of 
such air carrier or class of air carriers and is not in 
the public interest. 

‘‘(2) The Authority shall not exempt any air car¬ 
rier from any provision of subsection (1) of section 401 
of this title, except that (A) any air carrier not engaged 
in scheduled air transportation, and (B) to the extent 
that the operations of such air carrier are conducted 
during daylight hours, any air carrier engaged in sched¬ 
uled air transportation, may be exempted from the pro¬ 
visions of paragraphs (1) and (2) of such subsection if 
the Authority finds, after notice and hearing, that, 
by reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of any such air car¬ 
rier, the enforcement of such paragraphs is or would be 
such an undue burden on such air carrier as to obstruct 
its development and prevent it from beginning of con¬ 
tinuing operations, and that the exemption of such air 
carrier from such paragraphs would not adversely af¬ 
fect the public interest: Provided, That nothing in this 
subsection shall be deemed to authorize the Authority 
to exempt any air carrier from any requirement of this 
title, or any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder 
which provides for maximum flying hours for pilots or 
copilots.” 

“Sec. 1006 (12 Stat. 1024, 49 U. S. C. 646) (a) Any 
order, affirmative or negative, issued by the Authority, 
under this Act, except any order in respect of any for¬ 
eign air carrier subject to the approval of the President 
as provided in Section 801 of this Act, shall be subject 
to review by the circuit courts of appeals of the United 
States or the, United States Court of Appeals for the 
District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person dis¬ 
closing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed 
only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 
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“Venue 

“(b) A petition under this section shall be filed in 
the court for the circuit wherein the petitioner resides 
or has his principal place of business or in the United 
States Court of Appeals for the District of Columbia. 

“Notice of Authority; Filing of Transcript 

“(c) A copy of the petition shall, upon filing, be 
forthwith transmitted to the Authority by the clerk of 
the court; and the Authority shall thereupon certify 
and file in the court a transcript of the record, if any, 
upon which the order complained of was entered. 

“Power of Court 

“(d) Upon transmittal of the petition to the Au¬ 
thority, the court shall have exclusive jurisdiction to 
affirm, modify, or set aside the order complained of, in 
whole or in part, and if need be, to order further pro¬ 
ceedings by the Authority. Upon good cause shown, 
interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be 
appropriate: Provided, that no interlocutory relief 
may be granted except upon at least five days’ notice 
to the Authority. 

“Findings of Fact by Authority Conclusive 

“(e) The findings of fact by the Authority, if sup¬ 
ported by substantial evidence, shall be conclusive. No 
objection to an order of the Authority shall be con¬ 
sidered by the court unless such objection shall have 
been urged before the Authority, or if it was not so 
urged, unless there were reasonable grounds for fail¬ 
ure to do so. # * * ” 

Regulations Serial Number 388 
Adopted by the Civil Aeronautics Board 

At Its Office in Washington, D. C. on the 5th Day 

of May, 1947 

The Civil Aeronautics Board, having held a hearing and 
issued its opinion in the Investigation of Non-Scheduled Air 
Service, Docket No. 1501, relating to non-certificated air 
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carriers, 4 5 having circulated for comment a draft and there¬ 
after a revised draft of proposed regulation relating to non- 
certificated air carriers, having considered written com¬ 
ments and oral argument thereon in Docket No. 2742, and 
having also considered other data and information 3 avail- 
able to the Board, finds as follows: 

1. Since 1938 there has been in effect an exemption regula¬ 
tion adopted by the Board which exempts non-certificated 
air carriers from all provisions of Title IV of the Civil 
Aeronautics Act (other than sections 401(1) and 407(a), 
and, since June, 1946, section 411) so long as they engage 
only in irregular services as defined in such regulation. At 
the time such regulation was originally adopted the Board 
believed it was undesirable to provide for the detailed eco¬ 
nomic regulation of the operations of such carriers without 
further study. Since that time and particularly following 
the close of the war, the Board has accumulated information 
and data which indicate that the aggregate operations of 
such carriers have increased in scope and importance, and 
that operations by individual carriers are frequently exten¬ 
sive. Some such operations have been conducted with little 
regard to the responsibility and duty owed to the public 
by a common carrier with respect to service, and have 
resulted in numerous complaints to the Board concerning 
tariff and operating practices, including but not limited 
to failure of such carriers to perform the service agreed 
upon, great variations in the fares and rates charged by 
the same carrier for comparable service, failure to make 
refunds to passengers and shippers for transportation not 

4 As used herein the term “non-certificated air carriers” refers to air 
carriers engaging in air transportation which do not hold certificates of 
public convenience and necessity issued by the Board, and the term “cer¬ 
tificated air carriers” refers to air carriers which do hold such certificates. 

5 Such data and information include, among other things, the reports 
heretofore filed with the Board pursuant to Section 292.1 of the Economic 
Regulations, data obtained in investigations made by the enforcement 
staff of the Board, financial Forms 41, 23S0 and 27S0, and other reports 
filed with the Board by the certificated air carriers, informal complaints 
filed against non-certificated air carriers, and applications for air car¬ 
rier operating certificates filed with the Civil Aeronautics Administration 
pursuant to Part 42 of the Civil Air Regulations. 
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performed, misrepresentation of equipment, facilities and 
services, and use of inadequate and makeshift equipment 
and facilities. Both the protection of the public from im¬ 
proper practices by such non-certificated air carriers and 
protection of the certificated carriers against unregulated 
competition require that additional regulatory provisions 
of the Civil Aeronautics Act be now made applicable to 
such non-certificated air carriers. 

2. In addition to the public demand and need for air 
transportation services furnished by the certificated air 
carriers on regularly scheduled operations, there is public 
demand and need at the present time for air services on 
an irregular basis both to certificated and non-certificated 
points. Such irregular services vary greatly with respect 
to type of service, and fill a need which, because of fluctua¬ 
tions in the demand and the impossibility of determining 
where and when the demand will arise, by its very nature 
cannot be fulfilled economically by carriers operating on 
regular schedules and routes. Such services can be per¬ 
formed by non-certificated air carriers, and because of tlieir 
knowledge of local conditions or willingness to perform 
specialized types of services such services can frequently 
be performed by them more adequately, economically and 
quickly than by certificated carriers. To require the cer¬ 
tification of such carriers at the present time would be im¬ 
practicable because it would be necessary to issue a certifi¬ 
cate of public convenience and necessity which would 
either impose no substantial limitations upon operations 
or which would substantially - reduce the flexibilitv and use- 
fulness of the operations of such carriers. Certification, 
in the case of many small scale operations, would be un¬ 
economical and would tend to prevent or retard the develop¬ 
ment of new types of services designed to meet special 
conditions. Because of the fact that irregular services meet 
a different need and must be infrequent and irregular, such 
services, if properly regulated under provisions of the Act 
other than those relating to certificates of public con¬ 
venience and necessity, will not under present conditions 
have adverse competitive effect upon the services per¬ 
formed by the certificated air carriers. 

¥ 
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3. In view of the considerations mentioned in paragraphs 
1 and 2 hereof, and in order to insure the flexibility in the 
conduct of irregular services which is implicit in exemp¬ 
tion of non-certificatcd air carriers from certification, 
Irregular Air Carriers, as defined in Section 292.1 below, 
should continue to be exempted from the requirements of 
section 401 of the Act other than subsection (1). Protec¬ 
tion of the public and the orderly development of the air 
transportation system in accordance with the objectives 
of section 2 of the Act, however, require that certain pro¬ 
visions of the Act which are not directly related to the cer- 
tification provisions of the Act should be made applicable 
to the Irregular Air Carriers utilizing equipment of sub¬ 
stantial size. Such carriers arc now subject to sections 
401(1), 407(a) and 411, and these requirements should be 
continued. In addition, such carriers should now be made 
subject to sections 403, 404(b), 407(b), 407(c), 407(d), 
407(e), 409(b), 410, 415 and 416; and to the requirements of 
section 404(a), relating to safe service, equipment and 
facilities. In addition, such carriers should be made sub¬ 
ject to the provisions of sections 408, 409(a), 412, 413 and 
414, except to the extent, as more fully set forth in para¬ 
graph (c) of Section 292.1 below, that such provisions in¬ 
volve other Irregular Air Carriers. 

4. A portion of the irregular air service now being per¬ 
formed is performed by small air carriers operating a 
limited number of planes of small size. From reports sub¬ 
mitted to the Board it appears that non-certificatcd air 
carriers operating one or more aircraft having a gross 
take-off weight in excess of 10,000 pounds constituted less 
than 20 percent of the total number of non-certificated air 
carriers, hut flew approximately 90 percent of the total 
revenue passenger miles flown by all such carriers. It 
would thus appear that Irregular Air Carriers operating 
aircraft under 10,000 pounds may be subjected to a much 
lesser decree of economic regulation without materially 
affecting the over-all air transportation system. Such 
operations are limited in scope, do not represent a serious 
threat to certificated operations, and extensive regulation 
thereof at this time would be unduly burdensome and costly 
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to such carriers, would tend to increase the cost and impair 
the value of such services to the public, and would impose 
unnecessary additional administrative burden upon the 
Board. Accordingly, such Irregular Air Carriers should 
not be made subject to sections 403, 404(b), 407(b), 407(c), 
408, 409(a), 410 and 412, but should be made subject to all 
other provisions of the Act to which the Irregular Air 
Carriers utilizing equipment of substantial size are subject. 

In drawing the line between the Irregular Air Carriers 
utilizing equipment of substantial size and the Irregular 
Air Carriers which utilize only smaller equipment, the 
Board finds that the use of a single aircraft unit having an 
allowable gross take-off weight in excess of 10,000 pounds 
would involve an operation of substantial size in relation 
to the service offered to the public and the competitive 
effect upon other air carriers; and that the use of aircraft 
units having an allowable gross take-off weight between 
6,000 and 10,000 pounds and an aggregate gross take-off 
weight in excess of 25,000 pounds would likewise involve a 
substantial operation. 

5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect does not 
provide for exemption from the Act with respect to the car¬ 
riage of persons in foreign air transportation. The Board 
finds that notwithstanding the findings in paragraphs 2 
and 3 hereof the continuation of the exemption with respect 
to such transportation is no longer justified in view of the 
recent substantial extension of our international air trans¬ 
portation system, as well as the recent award of foreign air 
carrier permits, and in view of the smaller traffic potential 
which the Board finds to exist in the field of international 
air transportation as compared with interstate and over¬ 
seas air transportation. 

6. As a condition to the grant of the exemptions pro¬ 
vided for in Section 292.1 below, such section will provide 
for letters of registration to be issued to Irregular Air 
Carriers, for quarterly operation reports, and for special 
reports on the institution of service with large aircraft by 
such carriers theretofore utilizing only small aircraft. 
These requirements are deemed necessary in order that the 
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Board may maintain adequate supervision and obtain in¬ 
formation with respect to exempted operations. 

7. Unless specific provision were made herein the officers 
and directors of Irregular Air Carriers otherwise would be 
subject to the interlocking relationships provisions of sec¬ 
tion 409 of the Act, even though the Irregular Air Carriers 
in which they hold the positions are wholly or partially 
exempted from such provisions by the terms of Section 
292.1 below. The Board’s statutory powers to grant 
exemptions from provisions of Title IV of the Act extend 
only to air carriers and not to individuals or persons other 
than air carriers. Certain interlocking relationships as 
specified in section 409 occupied by such persons are lawful 
only if approved by the Board upon due showing, in the 
form and manner prescribed by the Board, that the public 
interest will not be adversely affected thereby. The Board 
has determined in this regard that since it is granting 
exemption to certain Irregular Air Carriers from the re¬ 
quirements of section 409 with respect to certain relation¬ 
ships, a due showing within the meaning of the statute to 
justify approval of an interlocking relationship, upon 
application filed by an officer or director of an Irregular 
Air Carrier, would be made by a showing that such carrier 
itself had been granted an exemption from the necessity 
of obtaining approval. To require each such officer or 
director to file such an application and make such a showing, 
however, would appear to impose a useless administrative 
burden upon the Board and would not be conducive to the 
proper dispatch of business and to the ends of justice. The 
Board has determined, therefore, that such showing by all 
such officers and directors individually shall be presumed 
to have been made, and upon the basis thereof has granted 
blanket approval of such interlocking relationships in Sec¬ 
tion 292.1 below. 

8. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the 
extent required in Section 292.1 below, would be an undue 
burden on Irregular Air Carriers by reason of the limited 
extent of, and the unusual circumstances affecting the 
operations of such carriers, and would not be in the public 
interest. 
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On the basis of the foregoing findings and pursuant to 
the Civil Aeronautics Act of 1938, as amended, particu¬ 
larly sections 205(a) and 416(b) thereof, and for the pur¬ 
pose of providing for the economic regulation of services 
conducted on an irregular basis bv non-certificated air 
carriers, the Civil Aeronautics Board hereby amends Sec¬ 
tion 292.1 of the Economic Regulations in its entirety to 
read as follows effective June 10, 1947: 

Section 292.1 of the Economic Regulations Irregular Air 

Carriers 

(a) Applicability .—This section shall not apply to any 
air carrier authorized by a certificate of public conveni¬ 
ence and necessity to engage in air transportation, to Alas¬ 
kan Air Carriers, to operations within Alaska, or to any 
non-certificated air carrier engaged in air transportation 
pursuant to special or individual exemption by the Board 
or pursuant to exemption created by any other section of 
the Economic Regulations. 

(b) Classification .—There is hereby established a classi¬ 
fication of non-certificated air carriers to be designated as 
“Irregular Air Carriers”. An Irregular Air Carrier shall 
be defined to mean any air carrier (1) which does not hold 
a certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, 
(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air 
transportation of property only, and (3) which does not 
hold out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
points, or within a designated point, regularly or with a 
reasonable degree of regularity upon which aircraft it ac¬ 
cepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. No air carrier shall be deemed to 
be an Irregular Air Carrier unless the air transportation 
services offered and performed by it are of such infrequency 
as to preclude an implication of a uniform pattern or normal 
consistency of operation between, or within, such desig¬ 
nated points. Within the meaning of this definition a 
“point” shall mean any airport or place where aircraft 





may be landed or taken-off, including the area with a 25- 
mile radius of such airport or place. 

(c) Exemptions. 

(1) General. —Except as otherwise provided in this sec¬ 
tion, Irregular Air Carriers shall be exempt from all pro¬ 
visions of Title IV of the Civil Aeronautics Act of 1938, 
as amended, other than the following: 

(i) Subsection 401(1) (Compliance with Labor Legis¬ 
lation) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404(a) (Carrier's Duty to Provide Serv¬ 
ice, etc.), only in so far as said subsection requires air car¬ 
riers to provide safe service, equipment, and facilities in 
connection with air transportation; 

(iv) Subsection 404(b) (Discrimination); 

(v) Subsection 407(a) (Filing of Reports): Provided , 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 
407(a) shall be applicable to Irregular Air Carriers unless 
such rule, regulation, term, condition or limitation ex¬ 
pressly so provides; 

(vi) Subsection 407(b) (Disclosure of Stock Owner- 
ship); 

(vii) Subsection 407(c) (Disclosure of Stock Ownership 
by Officers or Directors); 

(viii) Subsection 407(d) (Form of Accounts): Provided , 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 407(d) 
shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly 
so provides; 

(ix) Subsection 407(e) (Inspection of Accounts and 
Property); 

(x) Section 408 (Consolidation, Merger, and Acquisi¬ 
tion of Control): Provided, That Irregular Air Carriers 
shall be exempt from section 408 in so far as said section 
would make it unlawful, without prior approval by the 
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Board, (a) for any Irregular Air Carrier or any person 
controlling any such carrier to purchase, lease, or contract 
to operate the properties, or any substantial part thereof, 
of another Irregular Air Carrier, (b) for any Irregular 
Air Carrier to consolidate or merge with another Irregular 
Air Carrier, and (c) for any Irregular Air Carrier or any 
person controlling any such air carrier to acquire control 
of another Irregular Air Carrier; Provided further, That 
any Irregular Air Carrier which consolidates or merges 
with another Irregular Air Carrier and any Irregular Air 
Carrier or any person controlling any such carrier that ac¬ 
quires control of, or purchases, leases, or contracts to op¬ 
erate the properties, or any substantial part thereof, of 
another Irregular Air Carrier pursuant to the exemption 
granting herein, shall submit to the Board, not more than 
30 days following the consummation of the transaction, a 
report indicating in reasonable detail the nature and re¬ 
sult of the transaction. 

(xi) Subsection 409(a) (Interlocking relationships): 
Provided, That if an application by any Irregular Air Car¬ 
rier for approval of an interlocking relationship in exist¬ 
ence on the effective date of this section is filed with the 
Board prior to a date 30 days after the effective date of 
this section, such air carrier may retain the officer, direc¬ 
tor, member, or stockholder involved in such relationship 
pending final disposition by the Board of said application: 
Provided further, That Irregular Air Carriers shall be 
exempt from subsection 409(a) in so far as said subsection 
would make it unlawful, without prior approval by the 
Board, (a) for any Irregular Air Carrier to have and re¬ 
tain an officer or director who is an officer, director, or 
member, or who as a stockholder holds a controlling inter¬ 
est, in another Irregular Air Carrier, {b) for any Irregu¬ 
lar Air Carrier, knowingly and willfully, to have and re¬ 
tain an officer or director who has a representative or nomi¬ 
nee who represents such officer or director as an officer, di¬ 
rector, or member, or as a stockholder holding a control¬ 
ling interest, in another Irregular Air Carrier; 
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(xii) Subsection 409(b) (Profit from Transfer of Se¬ 
curities) ; 

(xiii) Section 410 (Loans and Financial Aid); 

(xiv) Section 411 (Methods of Competition); 

(xv) Section 412 (Pooling and Other Agreements): 
Provided, That Irregular Air Carriers shall be exempt from 
section 412 until 60 days after the effective date of this 
section: Provided further. That Irregular Air Carriers 
shall be exempt from section 412 in so far as said section 
would require any Irregular Air Carrier to file with the 
Board a copy or a memorandum of certain contracts or 
agreements (other than contracts or agreements for pool¬ 
ing or apportioning earnings, losses, traffic, service or fly¬ 
ing equipment), or of modifications or cancellations thereof, 
between such carrier and any other Irregular Air Carrier; 

(xvi) Section 413 (Form of Control); 

(xvii) Section 414 (Legal Restraints); 

(xviii) Section 415 (Inquiry into Air-Carrier Manage¬ 
ment) ; 

(xix) Section 416 (Classification and Exemption of Car¬ 
riers). 

(2) Additional Exemptions for Irregular Air Carriers 
Utilizing Small Aircraft .—Subdivisions (ii), (iv), (vi), 
(vii), (x), (xi), (xiii) and (xv) of subparagraph (1) of this 
paragraph shall not apply to any Irregular Air Carrier 
which does not utilize in its air transportation services any 
single aircraft unit having an allowable gross take-off 
weight in excess of 10,000 pounds, or three or more aircraft 
units (not including any aircraft unit having an allowable 
gross take-off weight of less than 6,000 pounds) having an 
aggregate allowable gross take-off weight in excess of 25,000 
pounds. 

(3) Additional Temporary Exemptions in Foreign Air 
Transportation. —Notwithstanding any other provisions of 
this section, Irregular Air Carriers for a period of three 
months after the effective date of this section, shall, with 
respect to foreign air transportation of persons, be ex¬ 
empt from all provisions of sections 401 (except subsec¬ 
tion 401(1)) and 403 of the Civil Aeronautics Act of 193S, 
as amended, only, however, to the extent that such foreign 
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air transportation of persons is confined to operations of 
the type exempted under section 292.1 prior to this revision 
of such section. 

(4) Approval of Certain Interlocking Relationships .— 
To the extent that any officer or director of an Irregular 
Air Carrier would, without prior approval by the Board, be 
in violation of any provision of subsection 409(a) (3) of 
the Civil Aeronautics Act of 1938, as amended, by reason 
of any interlocking relationship with another Irregular 
Air Carrier, such relationship is hereby approved. 

(5) Effect on Other Statutes .—The exemptions herein¬ 
above granted from certain provisions and requirements 
of sections 408, 409, and 412 shall not constitute an order 
made under such sections, within the meaning of section 
414, and shall not confer any immunity or relief from op¬ 
eration of the “antitrust laws,” or any other statute (ex¬ 
cept the Civil Aeronautics Act of 1938, as amended), with 
respect to any transaction, interlocking relationship or 
agreement otherwise within the purview of such section. 

(6) Operational Reports by Irregular Air Carriers .— 
On or before July 20, 1947, and thereafter on or before 
the 20th day of every October, January, April and July, 
each Irregular Air Carrier, except those Irregular Air Car¬ 
riers utilizing only small aircaft, as specified in subpara¬ 
graph (2) of this paragraph, shall file with the Board a 
quarterly operational report covering the period of the 
three preceding calendar months, showing all flights oper¬ 
ated in air transportation during such period, and stating, 
with respect to each such flight, the dates of departures and 
arrivals and the origin, destination and intermediate points 
served. Whenever any Irregular Air Carrier theretofore 
utilizing only small aircraft, as specified in subparagraph 
(2) of this paragraph, undertakes to utilize in its air trans¬ 
portation services any single aircraft unit having an allow¬ 
able gross take-off weight in excess of 10,000 pounds, or 
three or more aircraft units (not including any aircraft unit 
having an allowable gross take-off weight of less than 
6,000 pounds) having an aggregate allowable gross take¬ 
off weight in excess of 25,000 pounds, such Irregular Air 
Carrier shall notify the Board in writing within not more 
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than ten days after the actual commencement of such utili¬ 
zation. 

(d) Registration for Exemption. 

(1) Letter of Registration Required. —From and after 
60 days after the effective date of this section no Irregular 
Air Carrier may engage in any form of air transportation 
unless there is then outstanding and in effect with respect 
to such air carrier a Letter of Registration issued by the 
Board: Provided, That if any Irregular Air Carrier, other¬ 
wise authorized to engage in air transportation pursuant 
to this section, shall file with the Board within 60 days after 
the effective date of this section, an application for a Letter 
of Registration, such applicant may engage in such air 
transportation until such Letter has been issued, or such 
applicant has been notified that it appears to the Board 
that such applicant is not entitled to the issuance of such 
Letter. 

(2) Issuance of Letter of Registration. —Upon the fil¬ 
ing of proper application therefor, the Board shall issue, to 
any Irregular Air Carrier, a Letter of Registration which, 
unless otherwise sooner rendered ineffective, shall expire 
and be of no further force and effect, upon a finding by the 
Board that enforcement of the provisions of section 401 
(from which exemption is provided in this section) would 
be in the public interest and would no longer be an undue 
burden on such Irregular Air Carrier or Class of Irregu¬ 
lar Air Carriers. Such application shall be certified to by 
a responsible official of such carrier as being correct, and 
shall contain the following information: (i) date; (ii) name 
of carrier; (iii) mailing address; (iv) location of principal 
operating base; (v) if a corporation, the place of incorpora¬ 
tion, the name and citizenship of officers and directors and 
a statement that at least 75 per centum of the voting in¬ 
terest is owned or controlled by persons who are citizens 
of the United States or of one of its possessions; (vi) if 
an individual or partnership, the name and citizenship of 
owners or partners; (vii) the types and numbers of each 
type of aircraft utilized in air transportation. Such ap¬ 
plication shall be submitted in duplicate in letter form or 
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on C.A.B. Form No. 2789 which is available on request for 
the convenience of applicants. 

(3) Non-transferability of Letter of Registration. —A 
Letter of Registration shall be nontransferable and shall 
be effective only with respect to the person named therein. 

(4) Suspension of Letter of Registration. —Letters of 
Registration shall be subject to immediate suspension when, 
in the opinion of the Board, such action is required in the 
public interest. 

(5) Revocation of Letter of Registration. —Letters of 
Registration shall be subject to revocation, after notice 
and hearing, for knowing and willful violation of any 
provision of the Civil Aeronautics Act of 1938, as amended, 
or of any order, rule or regulation issued under any such 
provision, or of any term, condition or limitation of any 
authority issued under said Act or regulations. 

(e) Separability. —If any provision of this section or 
the application thereof to any air transportation, person, 
class of persons, or circumstance is held invalid, the re¬ 
mainder of the section and the application of such pro¬ 
visions to other air transportation, persons, classes of 
persons, or circumstances shall not be affected thereby. 
(52 Stat. 984 and 1004, as amended; 49 U. S. C. 425a and 
496b). 

Note: The record-keeping and reporting requirements 
of this section have been approved by the Bureau of the 
Budget in accordance with the Federal Reports Act of 
1942^ 

By the Civil Aeronautics Board: 

(S.) M. C. Mulligan, 

Secretary. 

(seal.) 

Civil Aeronautics Board, Economic Regulations, July 1, 

1949 

(Amended by ER-151 and ER-154) 

Part 291—Classification and Exemption of Irregular Air 

Carriers 

Note: The following interpretation of Part 291 was 
adopted by Regulation Serial No. ER-136, 13 F. R. 7769. 
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Examples of irregular air transportation within the 
meaning of Part 291. For the guidance of irregular air 
carriers and other interested parties the Board here sets 
forth a number of illustrative examples of irregular and 
regular service. All irregular air carriers should study 
these examples, for the Board expects to use them as stand¬ 
ards to apply to the operations of such carriers. 

It should be noted that all of the illustrations included 
here refer only to actual operations. Such operations indi¬ 
cate a course of conduct constituting the holding out of regu¬ 
lar or irregular service, as the case may be. The holding 
out of regular service may also be brought about by means 
other than actual operations—for example, although its 
services are operated irregularly, a carrier may be holding 
out regular service by reason of the nature and extent of its 
advertising and traffic solicitation efforts. In other words, 
an irregular air carrier is not immune from enforcement 
action if its actual operations are irregular but all the cir¬ 
cumstances surrounding its business show that the carrier 
is holding out regular service. 

The illustrations included represent application of the 
principles announced in Page Airways. Inc.. Investigation. 
6 CAB 1061, Trans-Marine Airways, Inc., Investigation of 
Activities, 6 CAB 1071, and Investigation of Nonscheduled 
Services, 6 CAB 1049, and more particularly of the cease 
and desist order entered in the Matter of the Noncertifl¬ 
oated Operations of Trans Caribbean Air Cargo Lines. Inc., 
Order Serial No. E-370, adopted March 14, 1947. This is 
emphasized because the Board is not attempting by revision 
of Part 291 either to enlarge or contract the scope of opera¬ 
tions permitted by the regulation. 

(1) An irregular air carrier operates between points A 
and B, in one direction, on the days of the month which 
appear in brackets on the following calendar table: 
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Since these flights are conducted on the same day of each 
week, the service is not irregular within the meaning of 
Part 291. Moreover, if over a period of weeks an occasional 
Sunday flight is omitted, or is operated on some other day 
of the week, such minor variations in the general pattern of 
regularity would not cause the service to become an irregu¬ 
lar service. 

(2) An irregular air carrier operates between points 
A and B, in one direction, on the days of the month which 
appear in brackets on the following calendar table: 
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These flights are conducted regularly, twice a week, with¬ 
out frequent and extended definite breaks in service and are 
obviously not irregular within the meaning of Part 291. 
Moreover, if over a period of weeks an occasional flight is 
omitted, or is operated on some other day of the week, such 
minor variations in the general pattern of regularity would 
not cause the service to become an irregular service. 

(3) An irregular air carrier operates between points A 
and B, in one direction, on the days of the month which ap¬ 
pear in brackets on the following calendar table: 
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These 

flights 

are conducted at 

regularly 

' recurring 


riods, or substantially regular periods (every 4, 5 or 6 
days), and therefore do not achieve infrequency and irregu¬ 
larity of service through frequent and extended definite 
breaks in service. Such service is not irregular wdthin the 
meaning of Part 291. 

(4) An irregular air carrier operates between points A 
and B in one direction, on the days of the two successive 



months which appear in brackets on the following calendar 
table: 
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These flights are 

conducted twice a 

week in 

succeeding 

weeks without the intervention 

of other weeks 
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periods at 

irregular but frequent intervals durin 

g which no 

flights are 

operated. Such 

service is not irregular within 

the meaning of Part 291. 
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In this pattern, unlike the preceding example, two breaks 
of at least a week occur within a 2-month period. However, 
operations in the other weeks occur with such frequency that 
the breaks in service are not of sufficient frequency and ex¬ 
tent to compensate for the substantial number of flights con¬ 
ducted with frequency over a substantial period. The flights 
are not irregular within the meaning of Part 291. 


(6) An irregular air carrier operates between points A 
and B, in one direction, on the days of the two successive 
months which appear in brackets on the following calendar 
table: 
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The flights do not exceed two per week and the 2-month 
period includes two definite breaks in service. However, 
in view of the frequent rendition of service on Tuesdays and 
Fridays the breaks in service and comparatively small num¬ 
ber of flights operated are not sufficient to destroy the pat¬ 
tern of regularity. The service is not irregular within the 
meaning of Part 291. 

(7) An irregular air carrier operates between points A 
and B, in one direction, on the days of the two successive 
months which appear in brackets on the following calendar 
table : 
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These 

flights 

are operated every other 

day except for 


infrequent breaks. Such service is not irregular within the 


meaning of Part 291. 

(8) Four large irregular air carriers agree to utilize the 
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services of a single ticket agency, XYZ Ticket Agency, Inc., 
with respect to service between points A and B, and to fur¬ 
nish to the agent the dates upon which each will operate 
between A and B. If the flights, considered in combination, 
of such carriers between A and B reveal a pattern of opera¬ 
tions similar to those shown in examples (1) through (7) 
above, the combination of flights constitute regular air 
transportation and each such carrier is deemed to be con¬ 
ducting regular operations between A and B. 

(9) An irregular air carrier operates between points A 
and B, in one direction, on the days of the month which ap¬ 
pear in brackets on the following calendar table: 
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These flights are conducted on a different day of each 
week, and are operated only after frequent and definite 
breaks in service. Although two flights (on the 26th and 
28th) were operated within one period of less than one week, 
this frequency was compensated for by the breaks of at least 
a week between the other flights. The flights are therefore 
irregular within the meaning of Part 291. 

(10) An irregular air carrier operates between points A 
and B, in one direction, on the days of the two successive 
months which appear in brackets on the following calendar 
table (numerals above and to the left of dates appearing in 
brackets indicate the number of flights operated on those 


dates): 
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These flights are conducted in such manner that frequent, 
extended and definite breaks in service occur at irregular 
intervals and therefore the service is irregular within the 
meaning of Part 291. 

§ 291.1 Definitions —(a) Irregular air carrier. The term 
irregular air carrier means any air carrier which (1) di¬ 
rectly engages in air transportation, (2) does not hold a 
certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, 
and (3) does not operate, or hold out to the public expressly 
or by course of conduct that it operates, one or more air¬ 
craft between designated points, or within a designated 
point, regularly or with a reasonable degree of regularity, 
upon which aircraft it accepts for transportation, for com¬ 
pensation or hire, such members of the public as apply 
therefor or such property as the public offers. Xo air car¬ 
rier shall be deemed to be an irregular air carrier unless the 
air transportation services offered and performed by it are 
of such infrequency as to preclude an implication of a uni¬ 
form pattern or normal consistency of operation between, 
or within, such designated points. 

(b) Point. The term “point” as used in this part shall 
mean any airport or place where aircraft may be landed or 
taken off, including the area within a 25-mile radius of such 
airport or place. 


( 567 ) 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Civil Aeronautics Board has revoked petitioner’s 
Letter of Registration as a Large Irregular Carrier for 
(1) holding out that it operated and (2) operating a regular 
service between Anchorage and Seattle in (3) knowing 
and willful violation of the Civil Aeronautics Act. In 
respondent’s view, the question which will be dispositive 
of this case is whether the Board’s findings are supported 
by substantial evidence. 
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No. 11260 

Air Transport Associates, Inc., Petitioner 


v. 

Civil Aeronautics Board, Respondent 


On Petition for Review of Orders of the Civil Aeronautics Board 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

Petitioner herein seeks review of the action of the Civil 
Aeronautics Board in revoking, for knowing and willful 
violations of the Civil Aeronautics Act, petitioner’s Letter 
of Registration as a Large Irregular Carrier under which 
petitioner is authorized to conduct air transportation oper¬ 
ations. This Letter is not a certificate of public convenience 
and necessity, but rather is a limited exemption from the 
certificate provisions of the Act. The Letter was issued 
by the Board on August 13, 1948 pursuant to the provisions 
of a then existing blanket exemption regulation which 
provided for the issuance of Letters as a matter of course 
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in response to the filing of an application therefor in proper 
form. 1 These Letters were and are expressly subject to 
revocation for knowing and willful violations of the Act 
and requirements thereunder (Section 292.1(d)(5), J.A. 
364, 14 C.F.R, 291.20 (1949 ed.)). 

At the time of the issuance of petitioner’s Letter, the 
Board’s regulation defined an Irregular Air Carrier as one 
who, inter alia, “does not operate, or hold out to the public 
expressly or by course of conduct that it operates, one or 

1 See J.A., 363, 365; Cook Clcland Catalina Airways V. Civil Aeronautics 
Board, App. D. C., Case No. 11095, decided February 21, 1952. 

Since the fall of 193S, the Board, acting pursuant to the power vested in it 
by section 416 of the Civil Aeronautics Act (52 Stat. 1004, 49 U.S.C. 496), 
has exempted non-scheduled or irregular air carriers from the requirements of 
section 401 (a) of the Act that they obtain a certificate of public convenience 
and necessity before engaging in air transportation. The Board has granted 
such exemptions because it felt that non-scheduled or irregular services in air 
transportation could supplement the regular services of the certificated carriers 
without competing with such certificated carriers to such an extent that the 
certificate provisions of the Act would be nullified and unsound economic con¬ 
ditions created in the industry. Because of: conditions arising after the close 
of hostilities in World War II, the Board has found it necessary to revise its 
regulation from time to time. 

Effective June 10, 1947, the Board issued a revision of its general exemption 
regulation and required for the first time that carriers availing themselves of 
the exemption privilege should register with and obtain Letters of Registration 
from the Board. Regulation Serial No. 388, J.A. 345. Effective May 20, 1949, 
the Board issued a further revision of Section 292.1, which is now designated 
Part 291 (14 C.F.R. 291 (Supp. to 1949 cd)), terminating the blanket 
exemption granted to large irregular carriers as of June 20, 1949, but providing 
that any such carrier filing an application for individual exemption prior to 
such date might continue to operate as before until the Board had passed upon 
its application for exemption, or until its Letter of Registration was revoked 
or cancelled, “whichever shall be earlier” (Section 291.16). Petitioner made a 
timely application for such an exemption so that it is authorized to operate 
to the same extent as authorized by its original exemption until the orders now' 
under review revoking petitioner’s Letter of Registration take effect. That 
application, along with numerous others, will be heard in a consolidated proceed¬ 
ing before the Board known as The Investigation of Air Services by Large 
Irregular Carriers and Irregular Transport Carriers, Board Docket No. 5132 
(J.A. 51). 

“Large Irregular Carriers” such as petitioner are carriers employing large 
transport aircraft of the type also used in certificated or “scheduled” opera¬ 
tions. A classification of “Small Irregular Carriers” also was established by 
the 1947 revision of the exemption regulation for persons operating small 
aircraft of less than 10,000 pounds gross take-off weight (J. A. 361). This 
classification of carriers is not involved in this case. 
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more aircraft between designated points, . . . regularly 
or with a reasonable degree of regularity ...” (J.A. 36). 
By way of further definition and emphasis, the regulation 
declared: 

“Xo air carrier shall be deemed to be an Irregular 
Air Carrier unless the air transportation services of¬ 
fered and performed by it are of such infrequency 
as to preclude an implication of a uniform pattern or 
normal consistency of operation between . . . such 
designated points” (J.A. 358). 

The purpose of this regulation, and its predecessors, was 
to authorize “fly any w’here at any time” operations some¬ 
what similar to the “on call, as demanded and where 
demanded” irregular route operations of motor carriers. 2 
This fact had been explained in many opinions and state¬ 
ments by the Board prior to the 1947 revision of the 
regulation, and further was explained to the holders of 
Letters of Registration at the time of issuance of their 
Letters, together with the fact that “frequent service over 
regular routes” was not authorized. 3 Because of the pro¬ 
fessed inability of many operators to understand the limits 
upon the operating authority conferred by earlier versions 
of the exemption regulation, the Board had evolved stand¬ 
ards for determining the extent of operations permitted be¬ 
tween the same points. In an opinion issued in 1946, the 

2 See Brady Transfer and Storage Co. v. United States, 80 F. Supp. 110,115 
(n. 4) (S. D. Iowa, 1948), aff'd. per curiam 335 U. S. 875 (1948), for the 
distinction between ‘ * regular ’ ’ and * ‘ irregular * ’ route operations under the 
Motor Carriers Act. 

3 The transmittal letter accompanying all Letters of Registration, stated, 
among other things, 

* ‘ . . . operations and public holding out of service between any two points 
must be confined to flights of such rarity and infrequency as to preclude 
any implication of a uniform pattern or normal consistency of operations. 
It is the Board’s desire to promote the development of air transportation 
by encouraging, within the authority granted by the revised regulation, 
non-certificatcd “fly any where at any time,” air taxi, charter, and other 
special types of irregular service, but the establishment of frequent service 
over regular routes is not deemed to be authorized by the new section 
292.1 or by the Letters issued thereunder” (J.A. 344, 345). 
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Board had set forth at considerable length its interpretation 
of the limited extent of operations and representations of 
operations permitted between the same points by the earlier 
version of the regulation. Investigation of Non-scheduled 
Air Services , 6 C.A.B. 1049, 1053-1056 (1946). Sub¬ 
sequently, in a cease and desist order issued in the Matter 
of the Non-Certificated Operations of Trans-Caribbean Air 
Cargo Lines, Inc.,* the Board established definite criteria 
whereby it could be determined whether operations or 
public holding out of operations were being conducted 
within the limits of the exemption. In the language of 
the Court of Appeals for the Second Circuit, 

“(1) flights between designated points, whether one 
or more per week, must be staggered as to the days 
of the week in successive weeks, (2) if more than one 
such flight is to be operated per week in successive 
weeks, not onlv must such flights varv as to davs of 
the week, but there must also be breaks in continuity 
of service for a week or approximately that period 
during which no flights are operated between these 
same points; and (3) the flights must be of such in¬ 
frequency as to preclude any implication of a uniform 
pattern or normal consistency of operations between 
the same points.” 5 

With respect to the third requirement, the Trans-Caribbean 
order indicated with clarity that two or more round-trip 
flights between the same points in recurring weeks without 
appreciable and definite breaks in service were to be 
regarded as regular and outside the scope of the exemp¬ 
tion (See J.A. 348-349). These standards have been uni¬ 
formly applied to all carriers operating thereunder, regard¬ 
less of the points served, the alleged need for service in 
a particular area, 6 or the economic situation or other 

4 C.A.B. Docket No. 2593, Order Serial No. E-370, March 14, 1947. 

5 Civil Aeronautics Board v. Modem Air Transport, 179 F. 2d 622, 625 (C.A. 
2, 1950). 

6 Irregular air carriers are permitted to conduct cargo and passenger opera¬ 
tions between any points within the United States or within United States 
territory except Alaska, and between any point in the United States and any 
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circumstances of a particular carrier. 7 The explanatory 
statement accompanying the 1947 revision of the regula¬ 
tion, the one here in issue, directed the attention of the 
carriers to these prior established criteria as a guide to 
operations, and quoted pertinent portions of the Trans- 
Caribbean order (J.A. 345, 348-349). A copy of this ex¬ 
planatory statement, together with the regulation, accom¬ 
panied each Letter of Registration (J.A. 327). Thereafter, 
these criteria were specifically incorporated by reference 
into the text of the regulation by an “interpretive regula¬ 
tion” which also set forth detailed examples of the applica¬ 
tion of the standards to specific operations (Pet. Br. pp. 
71-77, 13 F.R. 7769). 

Petitioner’s operations, in which four C-46 type aircraft 
ultimately were employed (J.A. 117) 8 and which began 
under authority of its Letter of Registration on August 
13, 1948 (J.A. 35), were concentrated from their inception 
primarily between Anchorage, Alaska and Seattle, Wash¬ 
ington. By a series of letters dated May 13, 1949 (J.A. 
371), July 6, 1949 (J.A. 389) and September 2, 1949 (J.A. 
400), the Chief of the Board’s Office of Enforcement ad¬ 
vised petitioner that its operations and representations 
of operations between Anchorage and Seattle were exces¬ 
sive and that enforcement proceedings would be recom¬ 
mended if compliance with the Board’s requirements was 


point in United States territory including Alaska. Cargo operations are per¬ 
mitted between any points in the world, except between points within Alaska 
(J.A. 35S). Operations wholly within Alaska are governed by special regula¬ 
tions relating to “Alaskan carriers” because of peculiar circumstances within 
the Territory. 

7 In unusual circumstances where broader exemption authority has been 
justified, such authority has been provided by individual exemption orders 
specifically directed to the situation in question. The Board on two occasions 
has denied applications by petitioner for exemption authority to perform un¬ 
limited operations between Seattle and Alaska. Board Docket Nos. 4337 and 
3777, Orders Serial Nos. E-4092 and E-5615, respectively dated April 20, 1950 
and August 14, 1951. 

8 These aircraft are twin-engine transports popularly known as Curtis 
Commandos. Each such aircraft, under the permissible weight limits then in 
existence, could transport some 50 passengers or some 10,000 pounds of freight. 
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not effected (J.A. 375, 395, 396, 404). Petitioner was ad¬ 
vised that the exemption granted by the regulation applied 
equally and uniformly to all operations regardless of 
where conducted (J.A. 393), and of an opinion in which 
the Board had rejected the contention that different 
standards should be applied to operations between Anchor¬ 
age and Seattle (J.A. 393-395). Each such letter directed 
attention to the criteria established by the Board for the 
guidance of the carriers (J.A. 373, 393, 401). Petitioner 
was further advised that its alternate use of Paine Field 
as a means of effecting “breaks” in service between 
Anchorage and Seattle could not be accepted as compliance 
with the Board’s requirements if such use was merely 
a device whereby additional service was provided to and 
from Seattle (J.A. 401). 9 

Enforcement proceedings were instituted on December 
28, 1949 by a Board order directing petitioner to answer 
a motion for institution of enforcement proceedings which 
had been verified on December 19, 1949 (J.A. 71, 64, 70). 
This motion requested either the issuance of a cease and 
desist order or revocation of petitioner’s Letter, and al¬ 
leged in substance that, since March 1, 1949, petitioner 
had (1) held out that it operated a regular service between 
Anchorage and Seattle, and (2) operated a regular service 
between these points (3) in knowing and willful violation 
of the Act (Pars. 10-12 of Motion, J.A. 67-68). The motion 
further alleged that “the carrier is continuing and will 
continue to engage in such operations and activities unless 

9 Paine Field is located near Everett, a city north of Seattle, and is approxi¬ 
mately 14 miles from the northern city limits of Seattle. Boeing Field, the 
airport normally used by petitioner in serving Seattle, is located in the southern 
portion of Seattle, approximately 12 miles from the northern city limits. 
Although the two airports are 26 miles apart, most of Seattle thus lies within 
a radius of 25 miles of Paine Field. The Board’s regulations define a “point” 
as “any airport or place where aircraft may be landed or taken off, including 
the area within a 25-mile radius of such airport or place” (J.A. 358). After 
receipt of the warning letter of July 6, 1949, petitioner began to alternate its 
flights between Boeing and Paine, contending that this constituted service to 
separate points by virtue of the 26-mile distance between the two fields (J.A. 
76). Thirty-one northbound flights and thirty southbound flights were operated 
between Paine Field and Anchorage from July 16-Deccmber 27, 1949, the 
period in which operations were conducted into Paine Field. 
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and until the relief requested herein is granted” (Par. 13, 
J.A. 69). These allegations were denied by petitioner’s 
answer (J.A. 74, 75). As an affirmative defense to the 
allegation of continuing violations, petitioner alleged in its 
answer that, since receipt of the enforcement attorney’s 
motion, “carrier has continued and is now continuing in 
full compliance” with existing requirements (J.A. 77). 

Prehearing conference thereafter was held on June 19, 
1950, and it was there agreed that the issues included the 
issues of whether petitioner “has violated” or “is vio¬ 
lating” the Act (J.A. 90, 92). Data relating to activities 
occurring after the date of verification of the enforcement 
motion was requested by the enforcement attorney and 
supplied by petitioner without objection (J.A. 92-94, 97), 
and counsel for petitioner thereafter stipulated that the 
Board might consider as evidence in the proceeding peti¬ 
tioner’s quarterly operational reports up to the time of 
its decision (J.A. 326). Different counsel at the eviden¬ 
tiary hearing took the position that only activities occurring 
during the period March 1-December 19, 1949 were in 
issue (J.A. 101, 102). The examiner ruled during the 
hearing that the issue of whether petitioner had continued 
to engage in operations and activities of the type alleged 
was encompassed in the proceeding, and admitted evidence 
of continuing violations up to the time of hearing (e.g. J.A. 
103, 132, 138, 170, 225, 236). No claim of surprise was 
made by petitioner as to any particular item of evidence 
relating to activities occurring after December 19, 1949, 
nor was any continuance requested for the purpose of 
submitting rebuttal evidence. A general claim of surprise 
concerning the issue of continuing violations was made 
“for the record” (J.A. 131) and a general continuance 
requested (J.A. 131). The examiner overruled this motion, 
stating that he saw no reason for believing that either 
respondent or its attorney had been surprised (J.A. 132). 
Neither the examiner nor the Board considered any oper¬ 
ational reports other than those formally introduced into 
evidence, and petitioner thus in effect was permitted to 
withdraw from its stipulation as it had requested at the 
hearing. 
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In bis recommended decision, the examiner found that 
petitioner had continuously held out during the period 
March 1 through December 19, 1949 that it operated regular 
flights between Anchorage and Seattle, and that the proof 
established that this holding out had continued up to the 
date of hearing (J.A. 543, 548). 10 The examiner further 
found that petitioner’s operations between Anchorage and 
Seattle had been regular during the period April 1 through 
December 19, 1949, and that these regular operations also 
had continued (J.A. 540, 548). In this connection, the 
examiner found the flights to and from Paine Field to be 
Seattle flights upon the grounds, inter alia, that the serv¬ 
ice was held out to be a Seattle service, that the majority 
of traffic involved on these flights was Seattle traffic, and 
that petitioner had either provided or arranged for trans¬ 
portation for the traffic between Paine Field and Seattle 
(J.A. 535-539). The examiner concluded that all of these 
activities constituted knowing and willful violations of the 
Act (J.A. 546, 547), and that petitioner’s 

“flagrant disregard of these operating limitations of 
its exemption can lead only to the conclusion that any¬ 
thing less than revocation of the existing authority 
of the carrier will be unsuccessful in obtaining com¬ 
pliance by this carrier with the provisions of the Civil 
Aeronautics Act and the rules and regulations issued 
thereunder” (J.A. 547). 

Exceptions to the examiner’s recommended decision and 
supporting briefs were thereafter duly filed, and oral argu¬ 
ment heard before the Board. In its opinion generally 
adopting the examiner’s findings (J.A. 15), and in its 
supplemental opinion on reconsideration (J.A. 32), the 
Board made detailed findings concerning all of the numer¬ 
ous contentions now advanced to the Court by petitioner. 

Petitioner had conducted its own advertising and traffic generating activities 
until November 1, 1949. On this date, it turned these matters over to an 
affiliated corporation whose officers were also officers of petitioner (J.A. 110, 
114, 413-417). The examiner found this affiliated company to be the “alter 
ego” of petitioner, and for this reason, among others, attributed to petitioner 
the holding out by the affiliate after November 1, 1949 (J.A. 541). 
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Specifically, the Board found that petitioner’s activities 
were judged solely in the light of requirements existing at 
the time of the issuance of its Letter of Registration (J.A. 
34-37); that such requirements were valid and sufficiently 
definite to be legally enforceable (J.A. 42); that the Board 
was not required as a matter of law to issue a cease and 
desist order prior to a revocation order and had not in 
fact followed this practice in the majority of enforcement 
cases before it (J.A. 40-41); that petitioner had been af¬ 
forded written notice and an opportunity to achieve com¬ 
pliance prior to the institution of the enforcement proceed¬ 
ing and that, in view of the willful character of petitioner’s 
violations, the requirements of section 9(b) of the Admin¬ 
istrative Procedure Act in any event were inapplicable 
(J.A. 39); that the Board in an enforcement case is not 
required to consider whether the unlawful operations being 
conducted are responsive to a public need and if so to 
authorize such operations (J.A. 43). 11 that petitioner was 
not being discriminated against or afforded inequality of 
treatment (J.A. 43-46); and that the Board properly could 
consider the evidence of continuing violations occurring 
subsequent to the institution of the enforcement proceeding 
(J.A. 24, 25, 37). 

With respect to petitioner’s activities and the willful¬ 
ness of their character, the Board found that petitioner 
was legally responsible for the holding out of its affiliated 

ii After the close of the hearing in the Board’s proceeding, petitioner 
accelerated the volume of its operations. Immediately prior to oral argument 
before the Board petitioner inserted a full-page advertisement in at least one 
Anchorage newspaper requesting the public to send telegrams and other 
communications to the Board protesting any revocation of its Letter or other 
action which would require a reduction in the eight to twelve trips per week 
which petitioner stated were then being operated between Anchorage and 
Seattle (Unprintcd Transcript of Record at page 901). A similar appeal was 
made during the period provided by the Board’s Rules of Practice for recon¬ 
sideration of its original revocation order (J.A. 936). The materials in 
response to these appeals contained in the petition for reconsideration (J.A. 
904-959), together with various other non-record materials of similar character 
and assertions and statistical data prepared by petitioner (J.A. 778-903), 
constitute the ‘‘substantial evidence . . . properly tendered” concerning public 
need to which the Aircraft Transport Association makes reference (Aircoach 
Br. pp. 3, 17). 
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traffic generating agency (J.A. 20); that petitioner at all 
times during the period embraced by the record had held 
out that it operated a regular or reasonably regular serv¬ 
ice between Anchorage and Seattle (J.A. 19, 39); that peti¬ 
tioner's operations through Boeing Field during the same 
period were in excess of those permitted and that the few 
claimed breaks in service during the period July-December 
1949 resulting from operations into Paine Field were in¬ 
sufficient to alter the essentially regular character of the 
services performed (J.A. 19, 38); that the use of Paine 
Field was no more than an attempted subterfuge to avoid 
the requirements of the regulation which could not be 
countenanced (J.A. 38, 39); that petitioner’s violations 
were knowing and willful (J.A. 21, 39-40); and that its 
past conduct demonstrated 

“such an indifference toward regulatory requirements 
as to lead us to conclude that termination of its oper¬ 
ating authoritv is the onlv effective remedv available 
to us under the circumstances” (J.A. 25). 

STATUTES AND REGULATIONS INVOLVED 

Those portions of the Civil Aeronautics Act of 1938, 52 
Stat. 973, as amended, 49U.S.C. 401 et seq., and of the Ad¬ 
ministrative Procedure Act, 60 Stat. 237, 5 U.S.C. 1001 
et seq., here involved are set forth in the appendix to peti¬ 
tioner’s brief (pp. 53-59). The principal Board regulation 
involved, Section 292.1 of the Economic Regulations as 
revised effective June 10,1947 (14 C.F.R. 292.1 (1947 Supp.) 
is set forth at pp. 345-364 of the Joint Appendix to Briefs. 
Subsequent revisions of the regulation may be found in 
the various editions of 14 C.F.R. 291 et seq. 

SUMMARY OF ARGUMENT 

I 

Petitioner at all times held out to the public that it con¬ 
ducted regular or reasonably regular operations between 
Anchorage and Seattle, by oral representations to passen¬ 
gers and shippers, and by placard, radio and other 
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advertising. Petitioner directly held out that it so operated 
for the period March 1-Xovember 1, 1949, and indirectly 
thereafter through its exclusive agent, Air Transport As¬ 
sociates Sales Company, a corporation wholly controlled 
by petitioner and whose officers were also officers of peti¬ 
tioner. Petitioner was legally responsible for the holding 
out of this latter company, both because it was merely 
the “alter ego” of petitioner and because petitioner ac¬ 
cepted the business generated by Sales Company in peti¬ 
tioner’s name with full knowledge of Sales Company’s 
activities on petitioner’s behalf. 

Petitioner’s operations, limited only by the demands for 
service received in response to its holding out, also exceeded 
in frequency and regularity those operations permitted 
by Irregular Air Carriers. Operations were clearly ex¬ 
cessive even if operations to and from Paine Field are to 
be excluded, and the Board unequivocally so found. 
Further, operations to and from Paine Field properly were 
considered as Seattle operations. Seattle is within a 25- 
mile radius of Paine Field, the traffic involved was Seattle 
traffic, and petitioner provided or arranged for transporta¬ 
tion between Paine Field and Seattle. 

Petitioner’s holding out of regular operations, and the 
actual conduct of regular operations, were both in knowing 
and willful violation of the Act, and either violation justi¬ 
fied the Board’s revocation order. Petitioner was at all 
times aware of the limitations upon its operating authority 
and deliberately and defiantly violated those limitations. 

IT 

The standards for operations and representations of 
operations by Irregular Air Carriers have not been altered 
since the issuance of petitioner’s Letter of Registration. 
And those standards have heretofore been judicially de¬ 
clared to be sufficiently definite to be enforceable. Civil 
Aeronautics Board v. Modern Air Transport, 81 F. Supp. 
803 (S.D.N.Y. 1949), 179 F. 2d 622 (C.A. 2, 1950). Further, 
the exemption regulation necessarily must be valid insofar 
as petitioner is concerned. If that regulation is invalid, 
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petitioner would have no operating authority at all. Ac¬ 
cordingly, it cannot both assail and rely upon the regulation 
in the same proceeding. Hurley v. Commission of Fisheries, 
257 U.S. 223 (1921). 


Ill 

The Board was not required to issue a cease and desist 
order as a condition precedent to revoking petitioner’s 
Letter. Exemption authority is not certificate authority, 
and the provisions of section 401(h) of the Act relating to 
termination of certificate authority are inapplicable to 
Letters of Registration. Standard Airlines v. Civil Aero¬ 
nautics Board. 85 App. D.C. 29, 177 F. 2d IS (1949); Cook 
Cleland Catalina Airways v. Civil Aeronautics Board, App. 
D.C., Case No. 11,095, decided February 21, 1952; New 
England Air Express v. Civil Aeronautics Board. App. 
D.C., Case No. 11,274, decided February 21, 1952. Peti¬ 
tioner was given written notice and an opportunity to 
achieve compliance prior to the institution of the revoca¬ 
tion proceeding. And even that notice was not required by 
section 9(b) of the Administrative Procedure Act since 
petitioner’s violations were willful. New England Air Ex¬ 
press v. Civil Aeronautics Board, supra. 

The Board properly considered evidence of continuing 
violations which occurred subsequent to the date of the 
motion for institution of enforcement proceedings but prior 
to the time of hearing. The question of whether petitioner 
had continued to violate the Act was placed in issue by the 
pleadings, and further was agreed to be in issue at the pre- 
hearing conference. Apart from these facts, the Board did 
not err in considering whether petitioner had continued to 
violate the Act since the issue was fully litigated with no 
surprise to petitioner. Kuhn v. Civil Aeronautics Board, 
82 App. D.C. 130, 183 F. 2d 839 (1950). 

The Board obviously is not required to consider in an 
enforcement proceeding whether illegal operations are 
responsive to a public need, and if so, to authorize those 
operations. The Civil Aeronautics Act contemplates that 
appropriate operating authority shall be obtained in ad- 
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vance of operations, and not that operations shall first be 
inaugurated and appropriate authority thereafter obtained. 
The public interest requires that carriers abide by the lim¬ 
itations upon their operating authority until changes are 
made therein. Any other rule would result in regulatory 
chaos. 


ARGUMENT 

L The evidence supports the Board's findings that petitioner 
held out and operated a regular service between Anchorage 
and Seattle in knowing and willful violation of the Act. 

A. Petitioner held out to the public that it provided a regular service between 
Anchorage and Seattle. 

The evidence of record concerning petitioner’s holding 
out is summarized in the examiner’s report (J.A. 541-544) 
and in the margin in terms of representations made by peti¬ 
tioner and by Air Transport Associates Sales Company. 12 

13 (a) Bolding out by petitioner prior to November 1, 1949. 

During this period, petitioner maintained its own ticket offices and solicited 
its own traffic (J.A. 117-119). Extensive radio advertising was conducted at 
Anchorage between May 19, 1949 (J.A. 493) and November 15, 1949 (J.A. 
507), on an almost daily basis during the period July 15-November 15, 1949. 
(These announcements for the period November 1-15 apparently were a con¬ 
tinuation of petitioner’s prior ordered announcements and are attributable to 
petitioner rather than to Sales Company, see J.A. 1S5). This advertising 
consisted of frequent “spot announcements” throughout the day, which either 
announced specific departure dates of flights to Seattle or solicited inquiries and 
requests for reservations to Seattle. Many of these announcements also made 
clear that return accommodations were available (J.A. 468-507). At least 
during the period July 15-September 15, 1949, petitioner’s Anchorage office 
continuously displayed a placard stating, with respect to Seattle service, “Air 
Transport Associates Next Flight $60 Plus Tax Today 8:00 P.M. ” (J.A. 151, 

153) . Although the witness testifying as to this sign admittedly was out of 
town during part of this period (Pet. Br. 32), he testified that, judging from 
the dust on the sign, it had remained untouched during the period (J.A. 151, 

154) . In Seattle, petitioner continuously displayed a large sign over the 
marquee of the Georgian Hotel with the word “Anchorage” appearing thereon 
with the current tariff appearing below (J.A. 460, 456, 166, 221). 

(b) Holding out by Sales Company subsequent to November 1, 1949. 

The sign over the marquee of the Georgian Hotel continued to be displayed 
up to the date of hearing (J.A. 456, 166). Sales Company used a symbol 
almost identical to petitioner, emphasized fn its advertising the name Air 
Transport Associates or the symbol ATA, and in most advertising and display 
materials made reference to Alaska’s or Seattle’s “Leading non-scheduled” 
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The cumulative effect of such evidence clearly affords a 
substantial basis for the Board’s finding that petitioner 
continuously held out to the public that it operated a reg¬ 
ular or reasonably regular service between Anchorage and 
Seattle. 

Petitioner makes several contentions with respect to this 
evidence. It is said that all of the evidence relates to rep¬ 
resentations made by Sales Company (Br. 28), a plain 
misstatement. The contention is made that it was not shown 
that the placard and other advertising by Sales Company 
relating to regular flights had reference to petitioner’s 
operations, and that Sales Company also represented three 
other carriers (Br. 28, 29). The record shows that the 
placard “Flight Tonight” displayed by Sales Company 
was displayed immediately over a sign stating “Alaska’s 
leading non-scheduled carrier,” admitted to be petitioner 
(J.A. 218). Moreover, as demonstrated in the margin, all 
of Sales Company’s advertising and display materials 


carrier (J.A. 424A, 424B, 425, 432A, 433, 454, 455, 456, 458). The carrier to 
which reference was made was admitted to be petitioner (J.A. 171, 218, 219). 
The practice of continuously displaying placards announcing “Flight Tonight” 
continued. Such placards were displayed in one of the Seattle offices at least 
from April 10, 1950 to the date of hearing (J.A. 128, 424B, 425, 161, 162, 213, 
216, 454, 455). Other advertising consisted of telephone directory advertising 
(J.A. 458), and pamphlets (J.A. 432A), letters to hotels soliciting Anchorage- 
Seattle traffic (J.A. 433), transit advertising (J.A. 262, 263), and more sus¬ 
tained ‘ 1 spot announcements’ ’ by radio which were either ‘ ‘ come-on ’ ’ an¬ 
nouncements designed to enable prospective passengers to “pre-plan their 
trips” or announcement of specific flights (J.A. 255-257). A witness testi¬ 
fied to seven telephone calls made, as a member of the public (J.A. 211), six 
to ten days apart to one or the other of Sales Company’s Seattle Offices during 
the period June 26-August 22, 1950. On each call numerous advance flight 
dates were given to Anchorage, and in each instance the witness was advised 
that flights to Anchorage were either on a daily basis, an almost daily basis, or 
a daily except week-end basis (J.A. 204-208). The traffic manager of Sales 
Company testified that the normal practice in handling requests for space where 
flights had not already been “set up” on a given day was “to get the pas¬ 
senger’s name and telephone number, when he could depart, and advise him 
that there was a possibility of space, and a trip being set up for that night” 
(J.A. 268). Freight shipments were handled on much the same basis (J.A. 
266, 267). If a flight was not “set up” for the day requested, and if the 
traffic could be held for transportation on petitioner’s next flight, it was so 
held, otherwise attempts were made to provide transportation by another carrier 
(J.A. 267, 276). 
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holding out a consistent Anchorage-Seattle operation fea¬ 
tured the words “Air Transport Associates” or “ATA”. 
Further, Sales Company did not represent other carriers in 
the sense for which petitioner contends. The record is 
clear that petitioner, as specifically required by the con¬ 
tract with Sales Company (J.A. 416), was tendered all 
traffic obtained. Traffic was tendered to the other three 
carriers on a reciprocating basis only where the carrier 
concerned was “overloaded” or “was not going out some 
. . . night” (J.A. 140, 141), and even then apparently only 
where the passenger or shipper would not agree to delay 
until the next flight was in fact operated by petitioner (J.A. 
267, 276). 

Petitioner also contends that it cannot in any event be 
held accountable for the activities of Sales Company since 
it was a separate corporation. This contention is completely 
lacking in merit. On November 1, 1949, Sales Company, as 
exclusive agent for petitioner, took over all of petitioner’s 
ticket offices and warehouses. According to the terms of 
the contract between the companies, Sales Company there¬ 
after for the most part handled all traffic solicitation, the 
loading of aircraft and the like, issued petitioner’s tickets 
and determined the dates on which flights were to be oper¬ 
ated by petitioner (J.A. 114, 175, 413, 265, 266). The man¬ 
ager of petitioner initially was President of Sales Company 
(J.A. 109,121), and since May 1950 the two companies have 
had the same president and the same general manager (J.A. 
111). Sales Company was merely the alter ego of petitioner, 
established for reasons not hard to discern from the face 
of the record. 13 

A carrier cannot insulate itself from responsibility by 
interposing a third person between itself and the public. 
Carriers can act only through their agents. It is generally 
recognized that agent’s representations as to schedules, 
times of departure and the like, are binding on the carrier. 


13 Petitioner’s president testified that “ ... I have found amongst the in¬ 
dustry that to avoid prosecution for holding out, the safest way was to work 
through an agency, as the Board had no authority over agencies. M (J.A. 322). 
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10 Am. Jur. “Carriers”, Secs. 1230-1235. 14 Further, peti¬ 
tioner clearly had knowledge of Sales Company’s activities 
since the same management directed the activities of both 
companies. The acceptance of traffic with full knowledge 
of the method in which it was obtained certainly constituted 
a ratification of Sales Company’s activities on petitioner’s 
behalf. Under any view of the case, petitioner was respon¬ 
sible for Sales Company’s activities. 

Petitioner’s final contention with respect to holding out 
is that no person desiring to travel between Seattle and 
Anchorage “could know in advance on what day next week 
or next month petitioner would have a flight in any given 
direction.” (Br. 35). If so, that fact was due only to peti¬ 
tioner’s failure to operate in accordance with its representa¬ 
tions. Further, assuming petitioner’s contention to be cor¬ 
rect, it is perfectly plain that the public could know and 
did know in advance that flights were planned for operation 
each day in the future, contingent upon the possibility that 
the flight for anv given dav might be held over until such 


time as a sufficient pay load was accumulated. Such a hold¬ 
ing out constitutes a holding out of a regular service under 
the Board’s regulation. Petitioner plainly held out such 
a service, and for this reason alone its Letter of Registra¬ 
tion was subject to revocation. 


B. Petitioner conducted rogular operations between Anchorage and Seattle. 

As demonstrated above, petitioner at all times held out 
as a means of attracting traffic that it operated regularly 
between Anchorage and Seattle. Its actual operations be¬ 
tween these points, limited only by the demands for service 
received in response to its holding out (J.A. 269, 270, 319, 
320), 15 also exceeded in regularity those permitted by irreg- 

14 The fact that tickets of other carriers may be sold is immaterial in this 
respect. Turner v. Great Northern Ey., 15 Wash. 213, 46 Pac. 243 (1896); 
Higgins v. Southern Kansas Stage Lines, 141 Kan. 641, 42 P. 2d 599 (1935). 

15 The cited record references demonstrate that, contrary to petitioner’s asser¬ 
tions (Br. 34), there was little if any attempt ever made to comply with the 
Board’s regulations. Sales Company’s traffic manager stated that ‘ ‘ during our 
attempt to comply . . . during our Everett [Paine Field] operation,” he was 
instructed “to see to it that wc did not exceed over three trips on any one 
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ular carriers. No dispute exists concerning the flights 
actually operated, the only question is whether the admitted 
flights were “regular.” Moreover, we do not understand 
petitioner to contend that it operations were not regular 
during the sixteen months’ period (March 1, 1949-June 30, 
1950) covered by the flight reports introduced into evidence 
in the Board’s proceeding other than during the six months’ 
period (July 16-December 27, 1949) in which flights were 
alternated between Boeing and Paine Fields. In this re¬ 
spect, the Board unequivocablv found, and demonstrated 
by a detailed analysis which will not be repeated here, that 
petitioner’s flights were regular even without considering 
flights to and from Paine Field (J.A. 17-19). The Board 
also adhered to these findings on reconsideration (J.A. 
38). Moreover, contrary to petitioner’s assertions (Br. 11), 
the Board did make findings concerning the alleged breaks 
in service through the use of Paine Field, specifically hold¬ 
ing that 

“The few breaks in service to which reference is 
made, when viewed in the light of the overall opera¬ 
tions for the entire period embraced in this proceeding, 
were not enough to alter the essentially regular char¬ 
acter of the services performed” (J.A. 38). 

Further, although of little significance to the disposition 
of this case, the Board clearly acted correctly in regarding 
petitioner’s flights to and from Paine Field as Seattle 
flights. 10 The service was held out to be to and from 

day of the month from any certain point.” (J.A. 270). He had no instruc¬ 
tions as to number of flights which ‘‘were normally run at two to four flights 
a week, depending on the demand” (J.A. 271). After institution of the 
enforcement proceeding, all attempts at compliance apparently were abandoned 
(J.A. 317-323). 

1 C Either the finding as to holding out or the finding as to operations other 
than to Paine Field will support the Board’s revocation order. However, a 
resolution of the issue relating to Paine Field is important to the Board in 
administering its regulation. If petitioner could legally serve Seattle through 
the use of airports located more than 25 miles apart and count flights to each 
such airport as flights to separate points, then any other carrier may also serve 
major cities through airports located on opposite sides of the city which are 
more than 25 miles apart. 
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Seattle (J.A. 537), and the majority of traffiic transported 
was to or from Seattle (J.A. 181-182, 2S4, 285, 434-453, 463- 
466). Further, transportation for this traffic between Paine 
Field and Seattle was arranged for or provided by peti¬ 
tioner. Although the passengers paid their own limousine 
fares, just as they presumably would have done for trans¬ 
portation to and from Boeing Field, petitioner notified the 
limousine company of arrivals and departures of flights to 
and from Paine Field (J.A. 284-285). Freight was trans¬ 
ported between Seattle and Paine Field at no expense to 
the shipper either in a truck belonging to petitioner or to 
Sales Company, or by a trucking concern at the expense 
of petitioner or Sales Company (J.A. 158, 159, 160, 183). 

Paine Field is only 14 miles from the city limits of Seat¬ 
tle, and most of Seattle is within a 25-mile radius of Paine 
Field (supra, p. 6, n. 9). As the Board pointed out in its 
opinion (J.A. 38), the definition of a point is not restricted 
to the airport used, but to all that area within a 25-mile 
radius of the airport. Seattle was within this area, the 
service was not to Paine Field but to Seattle, and hence the 
service was to Seattle within the literal definition of the 
word “point” as defined by the Board. Moreover, this 
ruling was not unique to petitioner, but had been previously 
applied to similar operations in the Los Angeles area where 
the various airports serving that city are more than 25 
miles apart but within 25 miles of Los Angeles. Standard 
Airlines, Noyi-Certificated Operations, 10 C.A.B. 486, 491 
(1949). 17 


17 Even if Paine Field had been located more than 25 miles from Seattle, 
we perceive no reason why the Board could not have regarded flights to that field 
as Seattle flights under the circumstances of this case. Counsel for petition 
recognized that these flights properly could be so regarded if the use of Paine 
Field was a “mere subterfuge” (J.A. 251), as it clearly was. The Board 
had previously advised the industry that it would regard as flights to a particu¬ 
lar city those flights originated or terminated short thereof where the passengers 
were provided surface transportation by the carrier from or to that city. 
Standard Airlines et al.. Exemption Request, 9 C.A.B. 583, 5SS (1948) ; cf. 
Homing v. District of Columbia, 254 U. S. 135 (1920). 



C. Petitioner's violations were knowing and willful. 


The record herein affirmatively discloses that petitioner’s 
violations were not only knowing and willful in the ordinary 
meaning of the term, but in deliberate and open defiance 
of the Board. 18 Petitioner’s response to the warning letters 
from the Chief of the Office of Enforcement reveal a com¬ 
plete understanding on petitioner’s part at that time of 
the limited nature of its operating authority (e.g. J.A. 379- 
389). Petitioner’s general manager testified that, with 
respect to the Board’s pronouncements concerning the 
extent of operations permitted by irregular carriers, “we 
studied them and considered them very carefully” (J.A. 
285). He testified that operations in April and May of 1949 
had exceeded those permitted under the rules “as they 
existed at that time, as expressed in various Board opin- 
ions and so on, et cetera” (J.A. 285). He also recognized 
that petitioner’s subsequent operations were in excess of 
those in April and May of 1949 which he knew to be 
illegal (J.A. 290). Moreover, petitioner’s president in¬ 
formed a Board representative that 

“It had been his decision to operate, he would continue 
to operate as long as traffic would justify it, until such 
time as the Civil Aeronautics Board withdrew his 
authority to conduct flights at all” (J.A. 236). 

This same open defiance of known requirements is indi- | 
cated in various advertisements and public pronouncements 
made both before and after the institution of the Board’s | 
proceeding (J.A. 461, 462, 936, Tr. 901). 

Petitioner contends to the Court, as it did to the Board, 
that differences of opinion legitimately existed concerning 
the extent of operations permitted by the exemption reg- 
- ‘ " I 

is ‘ 4 Willfully , 1 has been held to denote “conduct marked by careless disre¬ 
gard whether or not one has the right to act” ( United States v. Murdock, 290 
U. S. 2S9, 394 (1933)), and as describing an attitude of one, “who having a 
free will or choice, either intentionally disregards the statute or is plainly | 
indifferent to its requirements.” St. Louis <jr S. F. R. Co. v. United States, 

169 Fed. 69, 79, (C.A. 8, 1909), approved, United Stales v. Illinois Central R. 
Co., 303 U. S. 239, 243 (1938), cf. Hughes v. Securities and Exchange Commis- j 
sion, S5 App. D. C. 56, 174 F. 2d 969, 976, 977 (1949). 
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ulation, and that petitioner should not have been held to 
be in willful violation until such time as the Board itself 
had ruled on petitioner’s activities. Petitioner alleges that 
it thereupon would have complied with the Board’s views, 
pending judicial ascertainment of the correctness of those 
views (Br. 45). Petitioner was at all times fully aware of 
the Board’s views, and the Board properly found that peti¬ 
tioner’s contentions regarding the exemption regulation 
were so tenuous as not to afford the basis for any claim of 
an honest difference of opinion (J.A. 40) (See infra., pp. 
20 to 25). 19 The Board also correctly pointed out that 
differences of opinion as to the legality of a given regula¬ 
tory requirement do not change the willful character of 
violations thereof (J.A. 40). And petitioner did not effect 
compliance after the Board had spoken, but continued to 
violate the Act until the entrv of the Court’s stav order 
(See the Board's objections to the motion for stay herein). 
Petitioner has never had any intention of conducting opera¬ 
tions other than in accordance with its own views. The 
Board’s findings that petitioner’s violations were “flagrant, 
open, and persistent” (J.A. 40), and that revocation was 
the only effective remedy (J.A. 25, 43) manifestly were 
correct. 

IL Petitioner's activities were judged solely in the light of the 
legally enforceable and valid regulation under which peti¬ 
tioner's Letter of Registration was issued. 

A- The standards by which petitioner's activities were judged woro those in 
existence at the timo of the issuanco of its Letter of Registration. 

The contention that petitioner was granted an unlimited 
operating authority by its Letter of Registration which has 
been diminished by subsequently revised standards of 
“regularity” is patently frivolous (Br. 11). As pointed 

The Board also pointed out that petitioner had been free at all times to 
seek a declaratory ruling on this matter from the Board pursuant to the provi¬ 
sion of section 5(b) of the Administrative Procedure Act (GO Stat. 239, 5 U.S.C. 
1004(b)) (J.A. 40). A method thus existed whereby petitioner could 

have obtained a prompt determination of its contentions, with interim com¬ 
pliance with the known requirements of the Board. 
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out in detail in the Board’s opinion (JA. 35-37), and as 
previously explained {supra, pp. 3 to 5), the Board’s stand¬ 
ards were formulated prior to the 1947 revision of the 
exemption regulation, and petitioner’s Letter was not issued 
until August 13,1948. The Board has never defined a “non- 
seheduled” operation as one where a person cannot look 
at a timetable “and determine that on such and such a day 
at such and such an hour a scheduled flight will occur 
between two given points” (Br. 35), nor has the Board by 
regulation or otherwise ever intimated that unlimited and 
consistent flights are permitted between the same points 
over protracted periods of time to meet claimed “peak 
season” demands (Br. 14). Irregular air carriers have 
never been authorized to conduct frequent and consistent 
operations over regular routes, and were so informed by 
the terms of the regulation, the explanatory statement 
thereto, and by letters of transmittal accompanying the 
individual Letters of Registration {supra, pp. 3 to 5), 
all of which materials admittedly were received by peti¬ 
tioner at the time it received its Letter (J.A. 75, 298, 327). 

The Board opinion of May 20, 1950 is wholly extraneous 
to the issues in this case (Br. 14), as is the repeal of the 
blanket exemption regulation in 1949 (Br. 13). Insofar as 
the interpretive regulation of December 10, 1948 is con¬ 
cerned (Br. 12), that regulation in terms stated that no 
enlargement or contraction of prior operating authority 
was intended or accomplished thereby. 1 * 0 No change in the 
extent of operations permitted by the holders of Letters 
of Registration has been effected since the issuance of 
petitioner’s Letter, and its contentions to the contrary are 
wholly devoid of merit. The Board applied to petitioner’s 

-<>The interpretive regulation, actually an illustrative regulation, states: 

‘ ‘ The illustrations included represent application of the principles announced in 
Page Airways, Inc. Investigation, G C.A.B. 1061, Trans-Marine Airways, Inc. 
Investigation of Activities, 6 C.A.B. 1071, and Investigation of Non-scheduled 
Services, G C.A.B. 1049, and more particularly the cease and desist order 
entered in the Matter of the Noncertificated Operations of Trans-Caribbean Air 
Cargo Lines, Inc., Order Serial No. E-370, adopted March 15, 1947. This is 
emphasized because the Board is not attempting by revision of Part 291 either 
to enlarge or contract the scope of operations permitted by the regulation '’ 
(Pet. Br. p. 72). 
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activities only those standards established in the Trans- 
Caribbean order; standards which were in effect long be¬ 
fore the issuance of petitioner’s Letter and established 
long before the organization of petitioner. 


B. The standards by which petitioner's activities were Judged are dofinito and 
valid, and petitioner is cstoppod from contending that tho regulation from 
which its operating authority is dorived is invalid. 

Petitioner also asserts that the exemption regulation is 
invalid for vagueness and uncertainty (Br. 4, 45), and for 
the further reasons that it was not adopted for nor does it 
meet the needs of carriers with large transport-type aircraft, 
it attempts to limit the quantity of service which may be 
performed by irregular air carriers, it applies standards 
designed for domestic operations to overseas operations, 
and it does not carry out the intent of Congress (Br. 5, 41). 
We note that this attack is made in terms upon the 1940 
revision of the regulation (Part 291) rather than the 1947 
version (Sec. 292.1). However, the 1949 revision is precisely 
identical, word for word, to the regulation under which peti¬ 
tioner’s Letter was issued insofar as continuing authority to 
conduct operations under an existing Letter of Registration 
is concerned. The 1949 revision left petitioner’s operating 
authority where it found it for interim purposes, and peti¬ 
tioner’s attack upon the regulation necessarily is upon those 
portions unaltered since 1947. We proceed upon the as¬ 
sumption that petitioner conceives the exemption regulation 
(1) to be valid except as to the Board’s standards of regu¬ 
larity which allegedly are unenforceable because of in- 
definiteness, or, if sufficiently definite to be enforceable, 
beyond statutory authority, and (2) on the basis of the other 
challenges, to be wholly invalid as to petitioner if those 
standards are definite and within statutory authority. 

The standards prescribed for operations, while necessar- 
ilv general, fall little short of a mathematical formula inso- 
far as sustained operations over a long period of time are 
concerned (see supra , p. 4). 21 And these standards have 


21 Petitioner’s contention that the regulation has been variously interpreted 
to permit from 3 to 12 flights between the same points per month (Br. 47, 48) 
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heretofore been judicially declared to be sufficiently definite 

to be enforceable. Civil Aeronautics Board v. Modern Air 

Transport, 81 F. Supp. 803 (S. D. N. Y., 1949), 179 F. 2d 

622 (C. A. 2, 1950). 22 Petitioner’s manager understood that 

petitioners operations exceeded those which were permitted 

(supra, p.). Thefie may of course be border lines cases, 

but that possibility does not stamp the regulation as too 

indefinite to be enforceable since revocation mav be invoked 

* 

only for knowing and willful violations. See e.g. United 
States v. Petrillo, 332 U. S. 1, 7 (1947); Hygrade Provision 
Co. v. Sherman, 266 IT. S. 497, 502, 503 (1925). As has been 
recently stated in a case upholding an Interstate Commerce 
Commission regulation against a claim of vagueness (Boyce 
Motor Lines v. United States, 342 IT. S. 337, 340, 342 (1952)): 

. . no more than a reasonable degree of certainty 
can be demanded. Nor is it unfair to require that one 
who deliberately goes perilously close to an area of 
proscribed conduct shall take the risk that he may cross 
the line 


The statute punishes only those who knowingly 
violate the Regulation. This requirement of culpable 
intent as a necessary element of the offense does much 
to destroy any force in the argument that application 
of the Regulation would be so unfair that it must be 
held invalid.” 


is ridiculous. There have been various proposals from the industry to fix a 
definite numerical limitation on flights. The Board has on occasion considered 
these proposals, and did adopt a regulation establishing limits of three and eight 
trips per month, depending on the points served. Enforcement of this regula¬ 
tion was enjoined by the local district court. There was no claim on the part 
of the Board that this was an interpretive regulation; on the contrary, it 
represented a new standard. See Civil Aeronautics Board v. American Air 
Transport , Case No. 11,115, pending before the Court for decision at the time 
of the preparation of this brief. 

22 The standards established by the Interstate Commerce Commission for 
distinguishing between “regular route” and “irregular route” operations, 
also formulated in enforcement action by the Commission, similarly have been 
held to be “definite” although not nearly so specific as the Board’s standards. 
Brady Transfer and Storage Company v. United States, 80 F. Supp. 110 (S. D. 
Iowa), 194S), aff’d. per curiam 325 U. S. 875 (1948). 
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Assuming- that the issue may be raised by petitioner, we 
perceive no reason why the Board cannot validly limit 
operating authority by way of exemption to infrequent 
operations between the same points. 23 Indeed, one of the 
principal purposes of the exemption power conferred by 
section 416(b) of the Act was to relieve “fixed-base” or 
“fly any where any time” operators from the necessity for 
obtaining certificate authority for their irregular and spo¬ 
radic operations. 24 The only reason advanced by petitioner 
in support of its contention of lack of statutory authority in 
this respect is that certificated carriers cannot be so limited 
over their regular routes. Exemption authority is not cer¬ 
tificate authority {infra, P.2S), and even the certificated 
carriers are limited by Board regulations to casual, occa¬ 
sional and infrequent operations to and between off-line 
points (see Parts 207 and 292.3(2) of the Board’s Economic 
Regulations, 16 Fed. Reg. 2700, and 14 C.F.R. 207, 292.3(2) 

( Supp. to 1949 ed.)). Indeed, their operating authority 
in this respect is almost precisely identical to that held by 
Irregular Air Carriers. Such limitations are necessary to 
the statutorv scheme of the Act since otherwise a certificate 
of public convenience and necessity would be meaningless 
and worthless insofar as security of route is concerned. 

Petitioner’s operating authority is derived wholly from 
the Board’s exemption regulation. If that regulation should 
be held to be invalid for any of the reasons relied upon by 
petitioner, then petitioner would have no operating au¬ 
thority at all. Petitioner cannot both assail the Board’s 
regulation and rely upon it in the same proceeding. Hurley 
v. Commission of Fisheries, 257 U. S. 223 (1921); Brown v. 

23 A holding that the Board lacks statutory power to place such a restriction 
on operation? would, of course, destroy the basic character and purpose of the 
regulation. Accordingly, we do not believe that the Court would be authorized 
to strike this essential portion of the regulation and leave the remaining por¬ 
tions in effect, but rather would be required to hold the entire regulation in¬ 
valid. cf. Addison v. Holly Hill Fruit Products, 332 U. S. 607, 61S, 619 (1944). 
Since petitioner would have no operating authority whatsoever if the entire 
regulation is held invalid, it is precluded from raising this challenge (infra, 
this page). 

24 See Hearings before the Committee on Interstate and Foreign Commerce, 
House of [Representatives, 75th Cong., 3rd Scss., on H.R. 9738, p. 420. 
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Humble Oil & Ref. Co 126 Tex. 296, 83 S. W. 2d 935 
(1935). As the Board found (J.A. 42), petitioner by its 
contention of invalidity of the regulation simply refuses to 
recognize the fact that air transportation is a field closed to 
all persons except those obtaining appropriate operating 
authority in advance. Petitioner voluntarily applied for and 
accepted its Letter of Registration with full knowledge of the 
limited nature of the authorization conferred thereby. Peti¬ 
tioner undoubtedly had the right to seek review in an 
appropriate proceeding of any subsequent refusal on the 
part of the Board to grant it broader exemption authority, 
but it cannot indirectly raise such an issue here by attacking 
the validity of the only operating authority which it 
possesses. 25 

HL The procedures followed by the Board were proper, and 
petitioner was not subjected to any arbitrary or discrimi¬ 
natory treatment. 

A. Tho Board was not required as a condition precedent to revolting petitioner's 
Letter of Registration to first issue a cease and desist order, or to give peti¬ 
tioner written notice and opportunity to achieve compliance in the form of a 
communication emanating from the Board itself prior to institution of the 
revocation proceeding. 

Letters of Registration are not certificates of public con¬ 
venience and necessity but merely represent exemptions 
from the certificate requirements of the Act. Certificates 
may be issued only upon proof of public convenience and 
necessity for the services proposed, and upon a demonstra¬ 


tes The Board has twice denied applications by petitioner for unlimited 
exemption authority (supra note 7, p. 5), and no appeal was taken from 
either of these orders. Further, if it be assumed that petitioner either initially 
or subsequently should have been granted broader operating authority, petitioner 
nevertheless was not entitled to take the law into its own hands in the manner 
in which it has done. 

We do not concede, of course, that any of petitioner’s challenges to the 
merits of the regulation are valid. That regulation docs carry out the intent 
of Congress, i.e., that regular route operations shall be conducted pursuant to 
certificate authorization. Moreover, the Board was fully aware of the problems 
and ambitions of operators employing large aircraft and of the Alaskan situa¬ 
tion at the time of the various revisions of the regulation. Petitioner’s 
contentions in this respect thus are directed primarily to the wisdom of an 
action within the competence and discretion of the Board. 


26 


tion of fitness, willingness and ability to operate those serv¬ 
ices. Section 401(d) of the Act (52 Stat. 987, 49 U.S.C. 
4S6(d)). The holder of a certificate is required to render 
adequate service, and to discharge all of the other respon¬ 
sibilities incident to public service enterprises. Unlike cer¬ 
tificates, Letters of Registration were issued without proof 
of public convenience and necessity or operating ability, 
and the holders thereof are under no duty to perform ade¬ 
quate service, or for that matter, to conduct any operations 
at all. Such operating authority thus is wholly different 
from certificate authority and does not represent any stable 
authorization analogous to that of a certificate. Indeed, 
Letters of Registration at the moment represent only a 
hold-over or an interim operating authority pending disposi¬ 
tion of applications for individual exemption orders for 
irregular operations. (See supra, p. 2, n. 1). 

Since Letters of Registration are not certificates, the pro¬ 
visions of section 401(h) of the Act relating to termination 
of certificate authority are inapplicable, a fact heretofore 
recognized by the Court. Standard Airlines v. Civil Aero¬ 
nautics Board . 85 App. D.O. 249, 177 F. 2d IS (1949); Cook 
Cleland Catalina Airways v. Civil Aeronautics Board, App. 
D.C., Case Xo. 11,095, decided February 21, 1952; Nciv Eng¬ 
land Air Express v. Civil Aeronautics Board, App. D.C., 
Case Xo. 11,274, decided February 21, 1952; cf. Independent 
Broadcasting Co. v. Federal Communications Commission, 

-App. D.C., 193 F. 2d 900, 902 (1951). Accordingly, 

the Board was not as a matter of law required to first issue 
a cease and desist order prior to a revocation order as peti¬ 
tioner and the Aircoach Transport Association erroneously 
contend (Pet. Br. 36, Aircoach Br. 7). Xor has the Board 
followed this practice in a majority of cases (See J.A. 40, 41, 
Aircoach Br. 4). Moreover, the Board did not breach its 
statutory duty in issuing Letters of Registration instead of 
certificates to carriers such as petitioner. On the contrary, 
the issuance of certificates in the manner in which Letters 
of Registration were issued would have been clearly illegal 
in the light of the requirements of section 401 of the Act. 
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Petitioner was in fact given written notice and an oppor¬ 
tunity to achieve compliance prior to the institution of 
enforcement proceedings by letters from the Chief of the 
Board’s Office of Enforcement. For the reasons stated in 
the Board’s opinion (J.A. 39). we believe that this notice 
satisfied the requirements of section 9(b) of the Adminis¬ 
trative Procedure Act. The short answer to the contention 
that this notice was inadequate, however, is that section 
9(b) is in terms not applicable to cases of willfulness. 26 This 
Court has recently recognized this fact in connection -with 
another enforcement proceeding involving the precise type 
of operating authority here involved. New England Air 
Express v. Civil Aeronautics Board, supra. And petition¬ 
er’s willfulness was manifest {supra, pp. 19 to 20). 

B. The Board did not err in receiving evidence of continuing Violations 
up to the dale of hearing. 

The motion for institution of enforcement proceedings 
alleged that petitioner “is continuing and will continue” to 
violate the Act in the manner charged (J.A. 69) and this 
allegation was denied by petitioner (J.A. 75). Moreover, as 
an affirmative defense to this allegation, petitioner alleged 
that, since receipt of such motion, “carrier has continued 
and is now continuing in full compliance” with the Board’s 
requirements (J.A. 77). At the prehearing conference of 
June 19, 1950, petitioner agreed (J.A. 90) that the issues 
were: 

“1. Has Respondent violated or is Respondent vio¬ 
lating section 401(a) of the ... Act... and/or Part 291 
(formerly Section 292.1) of the Board’s Economic 
Regulations? 


-’<5 Section 9(b) (60 Stat. 242, 5 U.S.C. 1008(b)) does not require prior 
written notice and an opportunity to achieve compliance before institution of 
revocation proceedings “in cases of willfulness or those in which public health, 
interest, or safety requires otherwise . . 
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2. If any such violations are established, were and are 
they knowing and willful?” (J.A. 92, italics added.) 27 

Prehearing data relating to activities occurring ‘‘since 
March 1, 1949” was requested by the enforcement attorney 
and supplied by petitioner without objection (J.A. 92-94, 
97). Counsel for petitioner stipulated on August 24, 1950, 
inter alia , that petitioner’s quarterly operational reports up 
to the date of decision by the Board would be incorporated 
by reference into the proceeding and might be considered as 
evidence by the Board (J.A. 326). 

At the opening of the evidentiary hearing in Seattle on 
August 2S, 1950, petitioner, there represented by another 
attorney employed only for the purpose of the hearing (J.A. 
112), took the position that evidence of violations occurring 
subsequent to December 19, 1949, the date of verification of 
the enforcement attorney’s motion, should not be received 
on the theory that such motion charged violations only to the 
date of verification (J.A. 101). The examiner overruled this 
objection (J.A. 103) and admitted over petitioner’s objec¬ 
tions the stipulation previously mentioned and certain 
evidence of continuing violations, including petitioner’s 
quarterly operational reports through June 30, 1950 (J.A. 
108). 28 After the noon recess, counsel stated that “for the 

27 Part 302.7 of the Board’s Rules of Practice provide in pertinent part (14 
C.F.E. 302.7 (1949 ed.)). 

Conference procedure (a) Purpose. In any proceeding, the examiner ... 
will, unless otherwise ordered by the Board, direct counsel for the parties 
to such proceeding to appear before him for a conference to consider the 
following: 

(1) The formulation of the issues to be considered at the hearing by: 

(i) Agreement of the parties, 

(ii) Amendment of the application, complaint or petition, 

(iii) Any other appropriate means. 

• **•#** 

(d) Conference report-. . . . Such report shall constitute the official 
account of all that transpired at the conference and shall control the sub¬ 
sequent course of the proceeding, but it may be reconsidered and modified 
at any time to prevent injustice. 

28 Evidence of continuing violations customarily is received in enforcement 
proceedings before the Board, and the examiner’s ruling was the normal one 
(see J.A. 24-25). 
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record I am going to claim surprise in the matter of intro¬ 
duction of the stipulation,” and requested a continuance of 
the hearing “until we have had an opportunity to prepare 
ourselves to meet the new and broadened issues” (J.A. 131). 
The examiner thereupon stated that he saw no reason for 
believing that respondent or its attorneys had been surprised 
by the issue of continuing violations, and overruled the 
motion for a continuance (J.A. 132). 

Other evidence of continuing violations occurring after 
December 19, 1949 was admitted over petitioner’s protest 
that these matters were not formally in issue (See e.g., J.A. 
138,170, 225, 236). Counsel did not claim surprise as to the 
introduction of any specific item of evidence, nor did he 
request any continuance for the purpose of introducing 
rebuttal evidence. On the contrary, petitioner attempted to 
meet the evidence offered bv the enforcement attorney, and 
defended before the Board both on the grounds that the 
evidence of continuing violations should not be considered 
because not technically in issue and on the merits. Both the 
examiner’s recommended decision and the decision by the 
Board were based solely on evidence formally and physi¬ 
cally received in evidence (J.A. 24, 25). 20 

Under these circumstances, and for any of several reasons, 
the examiner properly admitted evidence relating to con¬ 
tinuing violations and the Board properly considered that 

2 t> Particular attention is directed to the fact that the stipulation entered 
into by petitioner, insofar as is here pertinent, dealt only with the incorpora¬ 
tion by reference into the record of petitioner's quarterly operational reports. 
The stipulation did not purport to broaden the issues in the proceedings or to 
extend the period of time involved therein except insofar as it provided for 
incorporation of operational reports not yet filed with the Board. The enforce¬ 
ment attorney actually introduced into evidence all pertinent operational re¬ 
ports filed up to the date of hearing, and thus did not rely on the stipulation 
in this respect. When petitioner stated on the second day of the hearing that 
it was repudiating the stipulation (J.A. 224, 32S), the examiner stated that, 
irrespective of whether it could be so repudiated, he would take official notice 
of subsequently filed reports i ‘ in determining whether the acts of violation have 
continued, and what sanction the Board should force to effect compliance with 
the Act” (J.A. 225). As stated, neither he nor the Board in fact did so. 
Petitioner thus was in effect permitted to withdraw from the stipulation and the 
lengthy discussion in petitioner’s brief (Br. pp. 16-25) of its rights in this 
respect is wholly irrelevant. 
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evidence. The matter of continuing violations was tech¬ 
nically placed in issue by the pleadings. If not placed in 
issue by the pleadings, the matter nevertheless was agreed 
to be an issue at the prehearing conference. Assuming that 
the discussion in petitioner’s brief relating to the repudiation 
of the stipulation is intended to constitute a contention that 
petitioner should also have been permitted to withdraw 
from the prehearing conference agreement, even though no 
request therefore was made, this clearly was not a case in 
which a withdrawal was proper. There is no evidence what¬ 
soever that this agreement was entered into advertentlv or 
that it was oppressive in any manner. Petitioner certainly 
was not entitled to wait until hearings had begun before 
attempting to withdraw from its prehearing conference 
agreement and thus to delay the proceedings on grounds 
which even under petitioner’s view could have been cured 
by a timely withdrawal and a supplemental motion by the 
enforcement attorney. 30 

Further, the issue was in fact fully litigated, and peti¬ 
tioner cannot demonstrate any error in the examiner’s 
ruling that petitioner was not surprised thereby. As stated 
in Kuhn v. Civil Aeronautics Board, 87 App. D.C. 130, 183 
F. 2d 839, 841, 842 (1950): 

“It is now generally accepted that there may be no 
subsequent challenge of issues actually litigated, if 
there has been actual notice and adequate opportunity 
to cure surprise. If it is clear that the parties under¬ 
stood exactly what the issues are when the proceedings 
are had, they cannot thereafter claim surprise or lack 


30 There was no occasion for the enforcement attorney to formally move to 
amend the pleadings at the hearing in view of the examiner’s ruling that the 
matter already was in issue, cf. Rule 15(b) of the Rules of Civil Procedure 
(28 U. S. C. A. Rule 15(b)) which provides in pertinent part: 

“If evidence is objected to at the trial on the ground that it is not within 
the issues made by the pleadings, the Court may allow the pleadings to be 
amended and shall do so freely when the presentation of the merits of the 
action will be subserved thereby and the objecting party fails to satisfy 
the court that the admission ot such evidence would prejudice him in 
maintaining his action or defense upon the merits. ’ ’ 
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of due process because of alleged deficiencies in the 
language of particular proceedings.” 31 

C. The Board did not err in refusing to consider whether petitioner's operations 
were responsive to a public need. 

Stripped of its verbiage, the contention of petitioner and 
the Aircoach Transport Association on this point is that 
any carrier is entitled to inaugurate operations over a route 
of its own selection without prior authorization, and there¬ 
after continue such operations unless and until found to be 
unresponsive to a public need (Aircoach Br. 17-20, Pet. 
Br. 7). 32 We submit that this contention does not merit 
serious consideration. Petitioner’s services do not differ 

31 In a situation analogous to that presented by the instant case, the Supreme 
Court has rejected the contention that violations of the same character alleged 
in a charge of unfair labor practices, but which occurred subsequent to the filing 
of the charge, may not be considered by the Labor Board. National Licorice Co. 
v. Labor Board, 309 U. S. 350 (1940). The Court stated (309 TT. S. at p. 369) 

“... we can find no warrant in the language or purposes of the Act 
for saying that it precludes the Board from dealing adequately with un¬ 
fair labor practices which are related to those alleged in the charge and 
which grow out of them while the proceeding is pending before the Board. 
The violations alleged in the complaint and found by the Board were but 
a prolongation of the attempt to form the company union and to secure the 
contracts alleged in the charge. All are of the same class of violations as 
those set up in the charge and were continuations of them in pursuance 
of the same objects. The Board’s jurisdiction having been invoked to deal 
with the first steps, it had authority to deal with those which followed as 
a consequence of those already taken. We think the Court below correctly 
held that ‘the Board was within its power in treating the whole sequence 
as one’.” 

In injunction cases, which do not differ in principle from enforcement cases 
before administrative agencies, continuing activities of the type alleged in the 
complaint may be shown up to the date of trial, e.g. United States v. Gaffney, 
10 F. 2d 694 (C.A. 2, 1926) ; Civil Aeronautics Board v. Canadian Colonial Air¬ 
ways, 1 Avi. 933, 934 (S. D. N. Y., 1940) ; Collins v. Sargent, 264 Pac. 776 
(Ct. App. Cal., 1928). 

32 Petitioner requested a reopening of the record solely for the purpose of 
introducing evidence relating to public need. As previously indicated, the 
“evidence” of “public need” which the Board refused to consider in this case 
relates to self-serving statements by petitioner and cx parte statements solicited 
by petitioner (supra, p. 9). The Board pointed out that no hardship would 
result to the citizens of Alaska from a termination of petitioner’s operations 
since two additional carriers had recently been certificated for service between 
the United States and Alaska (J.A. 46-47). 
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from those of any other air carrier, those services consist of 
conventional type transportation in conventional type air¬ 
craft. The Civil Aeronautics Act contemplates that author¬ 
ization to engage in air transportation shall be obtained in 
advance of inaugurating operations, and not subsequent 
thereto. The issue of the extent of operations which should 
be permitted by irregular carriers has been considered by 
the Board in all major revisions of the exemption regulation 
with various carriers and groups of carriers contending that 
more extensive operations should be permitted in the area 
voluntarily selected by them for operations. This issue 
again is being considered in the general investigation now 
pending before the Board (Board Docket 5132, J.A. 51). 
The issue of the need for service between Alaska and the 
United States was recently considered by the Board and 
the President in a proceeding to which petitioner was a 
party. United States-Alaska Service Case, Opinion and 
Order Serial Xo. E-5413, dated May 24, 1951 ( Air Trans¬ 
port Associates v. Civil Aeronautics Board , App. D.C., Case 
Xo. 11,US, petition for review dismissed February 18,1952). 
Orderly procedure precludes the consideration of such an 
issue in an enforcement case. It is in the public interest 
that carriers abide by the limitations upon their operating 
authoritv until such time as changes are made therein bv 
the agency charged by Congress with the duty of prescribing 
the nation’s air service pattern, and the Board clearly is 
acting in the public interest in insisting upon this principle. 
Regulatory chaos otherwise would follow. 

D. Petitioner has not been subjected to any arbitrary or discriminatory treatment. 

Petitioner throughout its brief attempts to convey the 
impression that it has been unfairly treated and discrim¬ 
inated against by the Board. These contentions are wholly 
lacking in merit, and most of them relate to matters 
extraneous to this case. The question of whether the Board 
should have granted greater exemption authority to peti¬ 
tioner in response to its prior applications therefor obviously 
is not here involved (Br. 50), and the denial of those appli¬ 
cations just as obviously does not demonstrate any unfair- 
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ness to petitioner (See J.A. 44-45). Similarly, the question 
of whether the Board should have accelerated proceedings 
on petitioner’s certificate application is not here in issue, 
and the refusal of the Board to hear it out of turn demon¬ 
strates no unfairness. (J.A. 45). 33 

The Board made detailed findings concerning petitioner’s 
assertions that revocation of its Letter of Registration prior 
to a determination of the issues in the Irregular Air Carrier 
Investigation (Docket No. 5132) constituted discriminatory 
and unfair treatment as to petitioner (Br. 44), which find¬ 
ings will not be repeated here (See J.A. 43-44). 34 The Board 
obviously was not required to permit, and could not permit, 
petitioner to continue its flagrantly illegal operations pend¬ 
ing the lengthy period of time necessary for disposition of 
that proceeding. In this connection, it should be noted that 
petitioner at no time offered to effect any adjustments in 
operations, or gave the slightest indication in its petition 
for reconsideration that it would abide by the Board’s 
requirements pending determination of its application for 
individual exemption. On the contrary, petitioner con¬ 
tinued defiant to the end of the Board’s proceeding. Peti¬ 
tioner, and only petitioner, is responsible for the situation 
in which it finds itself. The record before the Court demon¬ 
strates that petitioner was dealt with fairly, and that the 
Board’s action was more than warranted by the facts of this 
case. A prompt affirmation of the Board’s orders is 
respectfully requested. 


33 The question of whether the Board should have reopened the United Statcs- 
Alaslca Service Case to hear petitioner’s late filed certificate application was 
thoroughly explored at the argument before the Court in Air Transport 
Associates v. Civil Aeronautics Board, Case No. 11,118, and the facts relating 
to that application are contained in the record and briefs in that case. 

34 Enforcement proceedings against other Large Irregular Carriers have been 
instituted since petitioner’s Letter was revoked, and the enforcement proceed¬ 
ings pending at that time have continued to be processed, just as the Board in 
its opinion stated. 
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CONCLUSION 

Upon the basis of the foregoing, the Board’s orders 
should be affirmed. 

Respectfully submitted, 

Emory T. Nunneley, Jr., 

General Counsel, Civil Aeronautics Board, 
Washington 25, D. C. 

John H. Wanner, 

Associate General Counsel, 

James L. Highsaw, Jr., 

Chief, Litigation and Research Division, 

0. D. OzMENT, 

Attorney, Civil Aeronautics Board, 

Washington 25, D. C. 

April, 1952. 
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STATEMENT OF QUESTIONS PRESENTED. 


This Brief on behalf of the Aircoach Transport Association, 
amicus curiae, deals with two questions: 

(1) Do the Civil Aeronautics Act and the Administrative 
Procedure Act require the Civil Aeronautics Board to afford 
an opportunity to a carrier to “achieve compliance” with law¬ 
ful requirements before a “Letter of Registration” can be 
revoked? 

(2) In cases involving the revocation of a “Letter of Reg¬ 
istration,” should the Civil Aeronautics Board consider the 
extent to w r hich a carrier served the public interest in the 
operations complained against? 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


Air Transport Associates, Inc., \ 

Petitioner, I 

v > No. 11260 

( 

Civil Aeronautics Board, 1 
Respondent. ' 


BRIEF FOR AIRCOACH TRANSPORT 
ASSOCIATION AS AMICUS CURIAE 


EXPLANATION. 

The Aircoach Transport Association is an organization 
composed of some forty Large Irregular Air Carriers. The 
instant petitioner is a member of this Association. The 
carriers who form the Association provide air transportation 
under “Letters of Registration’’ and are classified as Large 
Irregular Carriers. They operate over S00 million passenger- 
miles per year. They constitute an important part of the 
national air transportation system. 

In this cause the Civil Aeronautics Board revoked the 
Letter of Registration held by petitioner. Because of the 
present and future importance to the members of this Asso- 
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ciation of two issues raised in this cause, 1 the organization 
submits the following brief with respect to those issues. 

SUMMARY OF ARGUMENT. 

The Civil Aeronautics Act of 193S (Act of June 23, 1938, 
52 Stat. 937. 49 U. S. C. 401 et seq .) creates a system of air 
transportation whereby no carrier shall engage in air trans¬ 
portation without first obtaining a certificate of public con¬ 
venience and necessity. Although that Act requires the 
Board to decide applications for such certificates as speedily 
as possible, the Board, in dealing with non-scheduled opera¬ 
tions and in order to assist the small operator, substituted 
Letters of Registration for certificates and issued Letters to 
petitioner and others in petitioner’s class. While this action 
was appropriate, the issuance of Letters could not create an 
entirely new type of operating authority not authorized by 
Congress. Once having substituted Letters of Registration 
for certificates, the Board could not under the statute, attach 
to the Letters unconstitutional requirements, or assert for 
itself powers with respect to Letters which it was not author¬ 
ized by Congress to assert and which are in conflict with the 
requirements of law governing certificates. As a result of 
its actions, the Board is bound to follow all the requirements 
of the statute when it seeks to revoke and annul the Letter 
issued in lieu of the certificate, thereby irreparably damaging 
the carrier who has made valuable and continuing invest¬ 
ments in reliance upon such a license. 


1 Do the Civil Aeronautics Act and the Administrative 
Procedure Act require the Civil Aeronautics Board to afford 
an opportunity to a carrier to “achieve compliance” with 
lawful requirements before a “Letter of Registration” can be 
revoked? 

In cases involving the revocation of a “Letter of Registra¬ 
tion”, should the Civil Aeronautics Board consider the extent 
to which a carrier served the public interest in the operations 
complained against? 
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The licenses held by petitioner and other in petitioner’s 
class are not temporary, but of a continuing nature and are 
also protected by the Administrative Procedure Act. (5 U.S.C. 
1001 et seq.). When the Board seeks to revoke a license 
protected by that Act, the Board must comply with the re¬ 
quirements of that Act. In no other way can the arbitrary 
action of administrative agencies be prevented; in no other 
way can a person making substantial investments in reliance 
upon a license, be protected against irreparable injury. The 
Board erred in holding that the Administrative Procedure Act 
does not apply in the instant case. 

Moreover, the Board is authorized to act only when the 
public interest requires its action. In the instant case, the 
Board refused to consider evidence relating to the public 
interest, the public convenience and necessity and the ad¬ 
verse effect which its decision has upon the public. The 
Board deliberately refused to consider such evidence after it 
was properly tendered. This refusal was contrary to the law 
in such cases. 

ARGUMENT. 

I. THE BOARD MUST GIVE THE CARRIER PROPER 
NOTICE AND OPPORTUNITY TO ACHIEVE COM¬ 
PLIANCE BEFORE REVOKING A LETTER OF REG¬ 
ISTRATION. 

Whether the Civil Aeronautics Board must afford notice 
and an opportunity to a carrier to ‘‘achieve compliance” with 
lawful requirements before its Letter of Registration can be 
revoked, is an issue raised directly by the dissenting opinion 
(in the proceeding before the Board) of Member Adams. He 
said: 

“I dissent, however, from the decision to revoke the 
Letter of Registration of Air Transport Associates, sum¬ 
marily stopping its operation, without first issuing an 
order to the carrier to ‘cease and desist’.” (Member’s 
emphasis) (J. A. 25-26.)* 

1 “J. A.” designates the Joint Appendix. 
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As a matter of practice, up to the time this case was de¬ 
cided, out of nineteen decided cases involving revocation of 
Letters of Registration, ten cease and desist orders have been 
issued, either by consent or after hearing, five Letters have 
been voluntarily surrendered (after complaint issued), and 
four have been revoked without “cease and desist” orders 
being first issued to the carriers. (J. A. 40.) 1 The Board’s 
practice in a majority of the cases appears to have been to 
issue cease and desist orders prior to revocation. The opinion 
of the majority of the Board in the instant cause, however, 
holds that neither the Civil Aeronautics Act nor the Admin¬ 
istrative Procedure Act require the Board to follow such pro¬ 
cedure. We submit that the majority erred in that conclu¬ 
sion, and that the Board not only should, but must, give 
proper notice and opportunity to achieve compliance as a 
condition precedent to revocation of such Letters of Regis¬ 
tration. 


A. Notice and Opportunity To Achieve Compliance Are 
Required by the Civil Aeronautics Act. 

1. The Origin of the Letter of Registration. 

The Civil Aeronautics Act of 1938 (Act of June 23, 193S, 
52 Stat. 937, 49 U.S.C. 401 et seq.) establishes a comprehen¬ 
sive system for the regulation of air carriers by the Civil 
Aeronautics Board. Section 401(a) of that Act provides that 
“no air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation.” This pro¬ 
vision, however, was not intended to confine the country’s 
air transport pattern to a “monopoly of the air by the existing 


1 None of these decisions has been reviewed by a Circuit 
Court. 



5 


companies/’ 1 The Civil Aeronautics Board itself has held 
that “it was not the congressional intent that the air trans¬ 
portation system of the country should be ‘frozen’ to its pres¬ 
ent pattern.” Northwest Air., Duluth-Twin Cities Operation, 
1 C. A. A. 573, 577. 

Pursuant to the intendment of the Congress, the Civil 
Aeronautics Board has used the device of “exempting,” as the 
equivalent of the required certificate, to permit those opera¬ 
tions which, in the opinion of the Board, do not warrant, or 
necessitate, the issuance of a certificate as such. This “exemp¬ 
tion” authority stems from sections 416(a) and (b) of the 
Civil Aeronautics Act (49 U. S. C. 496). Those sections, in 
pertinent part, provide: 

(a) “The Board may from time to time establish just and 
reasonable classifications or groups of air carriers. . . . 

(b) “The Board from time to time and to the extent neces¬ 
sary, may . . . exempt from the requirements of this 
title . . . any air carrier or class of air carriers, if it finds 
that the enforcement of this title ... is or would be 
an undue burden on such air carrier or class of air 
carriers by reason of the limited extent of, or unusual 
circumstances affecting the operations of such air car¬ 
rier . . . and is not in the public interest.” 

A principal reason for this exemption provision was the 
concern of the Congress for the small operator who might 
otherwise not be able to spend the funds needed to comply 
with all of the economic provisions of the Civil Aeronautics 
Act and, particularly, with the wage scale to be paid to pilots. 2 
Senator Truman pointed out at the hearings that the provi¬ 
sion was inserted to “enable the Board to adjust some of the 

1 Hearings before the Committee on Interstate and Foreign 
Commerce, House of Representatives 75th Congress, Third 
Session, on H. R. 9738, pp. 187-8. 

2 See. for example. Congressman Lea’s statement at 83 
Cong. Rec. 7079 (May IS, 1938); Hearings on H. R. 9738, 
supra, note 1 at 364. 
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requirements of the law where necessary to encourage small 
operators.” 1 

As a result of the announced intent of the Congress and 
the authority granted by this exemption provision, the Board 
has issued “Letters of Registration” to the instant petitioner 
and operators in its class. The reasons for this substitution 
of a Letter of Registration for a certificate are indicated by 
the published findings of the Board explaining its issuance of 
such a “Letter” i.e., 

“there is public demand and need at the present time for 
air services on an irregular basis. . . . Such services can 
be performed by non-certificated carriers, and because of 
their knowledge of local conditions or willingness to per¬ 
form specialized types of services, such services can fre¬ 
quently be performed by them more adequately, eco¬ 
nomically and quickly than by certificated carriers. To 
require the certification of such carriers at the present 
time would be impracticable because it would be neces¬ 
sary to issue a certificate of public convenience and neces¬ 
sity which would either impose no substantial limitations 
upon operations or which would substantially reduce 
the flexibility and usefulness of the operations of such 
carriers. Certification, in the case of many small scale 
operations, would be uneconomical and would tend to 
prevent or retard the development of new types of serv¬ 
ices designed to meet special conditions.” 2 

The formal certificate plan adopted by the Congress was, 
for the reasons assigned, not entirely followed by the Board. 
The public convenience and necessity,—or, as the Board says, 
public “demand and need”—require the service, and the car¬ 
riers are fit, willing and able to provide the service. The 
presence of these elements would normally require the issu- 


1 Hearings before a Subcommittee of the Committee on 
Interstate and Foreign Commerce, U. S. Senate, 75th Con¬ 
gress, Third Session, on S 3659, p. 4. 

2 Regulations Serial Number 3SS, adopted May 5, 1947, 
page 24 of this brief. 
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ance of certificates. The limiting effect of the formal certi¬ 
ficate upon the development of new types of service has led 
the Board to issue the less limiting, but nonetheless assuring. 
Letters of Registration. 

In this connection it should be noted that petitioner had 
made application for a certificate of public convenience and 
necessity on May 9, 1949. The Board 1 did not. as required by 
statute, set the application for hearing as speedily as possible. 
The Board’s failure to decide the applications of carriers for 
certificates, while at the same time, issuing Letters to these 
carriers lends credence to the view that the Board itself has 
considered the Letters to be tantamount to certificates, at 
least to the extent to which air service is thereby authorized. 
Under no other theory could the Board justify its refusal to 
hear the application for a certificate. 

2. Letters of Registration Are Entitled, Under the Civil 
Aeronautics Act, to the Same Protections as Certificates. 

Property rights in Letters of Registration are entitled to 
the same protection accorded to certificates. The certificate 
is protected by specific provisions of the Civil Aeronautics 
Act. These provisions limit the Board’s authority to modify 
or to revoke. Section 401(h) of the Civil Aeronautics Act 
(49 U. S. C. 4S1) requires that before the Board may revoke 
a certificate the Board shall fix. by its order , a reasonable time 
within which the certificate holder may achieve compliance 
with any rule claimed to be violated. 2 

So far as the relations between the operator and the Board 
are concerned, it would be almost impossible to believe that 
the Congress had intended to empower the Board to lure him 
into investing his capital, pursuant to the authority given 
him by his Letter of Registration, and then destroy the value 

1 Section 401 (c). Appendix, p. 21 of this brief. 

2 The statutory provision is found on page 21 of the appen¬ 
dix to this brief. 
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of that investment without notice and a fair hearing. The 
fact that no carrier may operate without a permit to do so 
supports the impossibility of such a conclusion. 1 The Con¬ 
gress declares in §401 (a) of the Civil Aeronautics Act 2 that 
no carrier shall engage in air transportation without a certifi¬ 
cate. The Letter of Registration is certainly the equivalent 
of a certificate in this aspect. It is the equivalent of a certifi¬ 
cate in the opinion of the Board hereinbefore quoted. 3 It is 
issued “to encourage small operators” to invest their capital 
and services in the development of air transportation. The 
Letter has achieved that result. The small operator has 
invested his goods and services in the development of air 
transportation. He should be entitled to the same kind of 
protection of his investment as attaches to a permit called a 
“certificate.” 

Because the small operator has made that investment and 
has been required by the governing statute and the regulating 
agency to secure the formal permission (evidenced by his 
Letter of Registration) to make that investment and conduct 
that operation, he has a license. That is the holding of this 
Court in Standard Air Lines v. Civil Aeronautics Board, So 
U. S. App. D. C. 29, 177 F 2d 18. 

The Court will recall that in that case the Board contended 
that Letters of Registration could be suspended without 
notice or hearing. This Court conclusively said “The Govern¬ 
ment cannot make a business dependent upon a permit and 
make an otherwise unconstitutional requirement a condition 
to the permit.” 

Should the Board attempt to argue that its regulation pro¬ 
viding for Letters of Registration contains a proviso that a 


1 Such a delegation of authority would be contrary to the 
constitutional safeguards of due process of law. In re Carter, 
So App. D. C. 229, 177 F. 2d 75. 

2 See appendix to this brief, page 21. 

3 Regulation 292.1, page 24 of this brief. 
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Letter can be revoked, after notice and hearing, for willful 
violation of the regulation. 1 such an argument would present 
a three-horned dilemma for the Board, i.e.. 

(1) The Board would be attempting to pull itself up by 
its boot-straps and thereby make its own act the conclusive 
determination of its own jurisdiction. The agency does not 
have that power. Crowell v. Benson, 285 U. S. 22. 75 L. ed. 
598. 

(2) The requirement of the regulation for notice must be 
interpreted as a notice of what violations are claimed, and 
of when compliance must be achieved, in accordance with the 
plan set out in § 401(h) of the statute. 2 

(3) That regulation would not be applicable to a carrier 
which had engaged in business and secured business and 
license property before this part of the regulation was enacted. 
In re Carter, 85 App. D. C. 229, 177 F. 2d 75. While an ad¬ 
ministrative regulation may be entitled to some weight, it is 
clear that the authority to prescribe rules and regulations is 
not the power to make law, or change the statutory plan, 
for no such power can be delegated by Congress. Lincoln 
Electric Co., etc. v. Commissioner of Internal Revenue, 190 
F. 2d 326. 

We submit that it has been demonstrated that the Letters 
of Registration are entitled to the same protection, under the 
Civil Aeronautics Act, as certificates. They are both licenses. 
As a result, the Civil Aeronautics Act requires the Board to 
issue a notice of what violations may have occurred, and fix a 
time for achieving compliance, before the Board may law¬ 
fully revoke a Letter of Registration. 

1 See appendix to this brief, page 24. 

2 See appendix to this brief, page 21. 
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B. THE ADMINISTRATIVE PROCEDURE ACT REQUIRES 
THE BOARD TO GIVE PROPER NOTICE AND OP- 
PORTUNITY TO ACHIEVE COMPLIANCE BEFORE 
REVOKING A LETTER OF REGISTRATION. 

After the Civil Aeronautics Act was passed, the Congress 
enacted the Administrative Procedure Act (5 U. S. C. 1001 
et seq.). This Act limits administrative penalties. 1 

The Act contains two provisions particularly pertinent 
here. First, it defines “license” to include 

“the whole or part of any agency permit, certificate, 
approval, registration, charter, membership, statutory 
exemption, or other form of permission.” 2 (§2(e), 5 
U. S. C. 1001). 

Second, section 9(b) contains a specific limitation: 
“Except in cases of willfulness or those in which public 
health, interest or safety requires otherwise, no with¬ 
drawal, suspension or revocation or annulment of any 
license shall he lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the atten¬ 
tion of the licensee by the agency in writing and the 
licensee shall have been accorded opportunity to demon¬ 
strate or achieve compliance with all lawful require¬ 
ments.” 

With respect to these provisions of the Administrative Pro¬ 
cedure Act, the majority of the Board held, in the original 
opinion (J. A. 24): 

1 Senate Committee Report, 1945 p. 6. Mr. Jennings, a 
committee member, called the bill a step in the right direction. 
According to him, “the chief indoor sport of the Federal 
bureaucrat is to evolve out of his own inner consciousness, 
like a spider spins a web, countless confusing rules and regu¬ 
lations which may deprive a man of his property, his liberty 
and bedevil the very life out of him.” Congressional Record, 
May 24, 1946, p. 5768. 

2 All emphasis in this Brief is supplied, unless otherwise 
noted. 
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“Section 9(b) (of the Administrative Procedure Act) 
does not apply to the revocation of Letters of Registra¬ 
tion, since such Letters are not permanent in character. 
In addition, section 9(b) does not by its express terms 
apply in cases of willful violations.” 

In its Opinion on Reconsideration, the majority held: 

“the notice contemplated thereby is not required to be 
in the form of an official warning emanating from the 
agency heads. In any event, the provisions of section 
9(b) are by their terms inapplicable to ‘cases of wilful- 
ness.’” (J.A.39). 

It is submitted that the majority have misconstrued the 
provisions of the Administrative Procedure Act in revoking 
petitioner’s Letter of Registration. 

Letters of Registration issued by the Board are licenses 
protected by §9(b) of the Administrative Procedure Act. 
They are not temporary, but are “of indefinite duration, like 
certificates of public convenience and necessity.” 1 The defi¬ 
nition is designed to “embrace every form of operation where 
a private party is required to take the initiative in securing 
the official permission of a government agency.” 2 

Section 9(b) of the Administrative Procedure Act (5 
U. S. C. 100S) is a general limitation on the powers of the 
Board to impose sanctions by way of revocation of licenses. 
“This section embraces both substantive and procedural re¬ 
quirements of law.” 3 

“These special provisions are necessary,” according to Con¬ 
gressman Walter, “because of the very severe consequences of 
the conferring of licensing authority upon administrative 
agencies. . . . The purpose of this section is to remove the 

1 S. Doc. 24S, 79th Congress, hereinafter called “Senate 
Committee Report, 1945,” p. 11. 

2 Mr. Walter, Congressional Record, May 24, 1946, p. 5755. 

3 Senate Committee Report, 1945, p. 25; House Committee 
Report, 1946, p. 40. 
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threat of disastrous, arbitrary and irremediable administrative 
actionCongressional Record, May 24, 1946, p. 5759. 

It seems clear from the foregoing that section 9(b) was 
intended to and did create substantive law to protect the 
licensee. It was designed to remove the threat of agency revo¬ 
cation, unless the agency first notified the licensee in writing 
and afforded him an opportunity to achieve compliance. 

The majority of the Board did not give that opportunity to 
the petitioner here. They held that 9(b) does not apply: 
first, because a Letter of Registration is “not permanent in 
character”; and. second, the section does not apply in cases 
of “willfulness.” Neither of these reasons is sound. 

It is not necessary for a license to be “permanent” to be 
protected by the provisions of section 9(b). The Board has 
issued temporary certificates of public convenience and neces¬ 
sity for periods of three years. 1 2 These are not “permanent.” 
Yet the Board has held that such temporary licenses are 
included in section 9(b) to the extent that they continue in 
effect by the terms of that section if application for renewal 
is made before the expiration date.- Moreover, it is obvious 
that the section does apply to indefinite and temporary li¬ 
censes because the last sentence expressly refers to “renewals” 
and activities of a “continuing nature.” 

The majority opinion fails to distinguish between the 
license of a continuing nature, which is protected by the 
statute and the temporary license which is issued pending the 
determination of applications for licenses. This latter, in¬ 
terim license, is intended, at the moment of its creation, to 
die as soon as the pending application for a license is granted 
or rejected. The interim license is not a recognition of prop¬ 
erty in the applicant. It is merely evidence that, for the 
moment, he is not operating unlawfully. 

1 Texas-0klahoma Case, 7 C. A. B. 481. 

2 Pioneer Certificate Renewal Case, Docket No. 3719 et al, 
decided Sept. 1, 1950, Serial No. E-4585 (p. 9 of mimeo¬ 
graphed opinion). 
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Letters of Registration are of indefinite, continuing dura¬ 
tion and are within the definition of license, as that term is 
used in the Administrative Procedure Act. 

The majority opinion of the Board also rests upon the 
idea that § 9(b) of the Administrative Procedure Act does not 
apply, by its terms, in cases of “willfulness.” This “willful¬ 
ness” is one of the exceptions specified in § 9(b) w'hich “apply 
only where the demonstrable facts fully and fairly warrant 
their application. Willfulness must be manifest. The same 
is true of ‘public health, interest or safety.’ The standard 
of ‘public . . . interest’ means a situation where clear and 
immediate necessity for the due execution of the law r s over¬ 
rides the equities of the injury to the licensee; the term does 
not confer upon agencies authority at will to ignore the re¬ 
quirement of notice and an opportunity to demonstrate 
compliance .” 1 

The willfulness alleged here is based entirely upon the 
number of flights made by the petitioner between designated 
points. At no time did the statute or the Board’s regulations 
contain an exact statement of the number of flights which 
could be made. The regulation had three pertinent provi¬ 
sions, i. e., 

(1) A carrier operating under a Letter of Registration 
should not “hold out to the public, expressly or by a course 
of conduct, that it operates one or more aircraft between 
designated points regularly or with a reasonable degree of 
regularity”; 

(2) “The transportation services offered and performed 
(should be) of such infrequency as to preclude an implication 
of a uniform pattern or normal consistency between such 
designated points”; 

(3) “A ‘point’ shall mean an airport or place where air- 


1 House Report No. 1980, 79th Congress, 2d Session, en¬ 
titled “Administrative Procedure Act,” Report of the Com¬ 
mittee on the Judiciary, House of Representatives on S. 7, 
hereinafter called “House Committee Report, 1946”, p. 41. 
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craft may be landed or taken-off, including the area within a 
25-mile radius of such airport or place.” 

These are the provisions of the regulation (not the statute) 
which the petitioner is supposed to have “willfully” violated. 
The regulation, as it stands, is subject to interpretation; in¬ 
deed. it may be interpreted in several ways. What consti¬ 
tutes “regularly or with a reasonable degree of regularity” is 
a question which has now been in debate for some years. It 
would take a brash character to say he knows exactly what 
this term means. How does one “preclude an implication”? 
If he knows how to do this he still may not know how to 
preclude an inference, which would seem to be the important 
point. A tribunal should be slow to accuse anyone of “will¬ 
fully” violating prescriptions so difficult to understand and to 
apply. The facts on which the charge of willfulness rests 
are all obtained from reports which the petitioner filed. It 
is not claimed that the reports were false. It is claimed only 
that the flights reported prove “a flagrantly frequent and 
regular service between Seattle and Anchorage during the 
period March 1, 1949 through June 30, 1950.” (J. A. 19) 
Willful violators seldom willingly file the evidence of their 
violations. It is difficult to believe that the petitioner was 
filing reports for the purpose of provoking and defying the 
Board. Where the flights later complained of are openly ad¬ 
mitted in reports to the Board, there is a strong presumption 
that the carrier did not “willfully” operate the flights in vio¬ 
lation of law. Clear and convincing evidence—over and above 
the reported flights themselves—is required. Morrisette v. 
United States (U. S. No. 12, Oct. Term, 1951, 20 Law Week 
4069)J Such evidence is not in this record, nor has the 

1 The majority of the Board, in their second opinion, rely 
upon Hughes v. Securities and Exchange Commission, 85 App. 
D. C. 56, 174 F 2d 969, as authority to support their finding 
of “willfulness.” This case, however, dealt with acts of 
omission in failing to make proper disclosure and violations 
of statute. Here the willfulness is claimed to be an act of 
commission, fully reported, in violation of a regulation. 
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majority opinion made any finding of willfulness not based 
solely upon the number of flights operated and fully reported. 

There is a division in the Board with respect to “willful¬ 
ness.” In order to make a finding with respect to violation, 
the Board’s Examiner included all of the trips the petitioner 
made between Anchorage and Boeing Field (at Seattle) and 
between Anchorage and Paine Field (at Everett) as trips be¬ 
tween the same two points. (J. A. 539). The record shows 
that these two airports are more than 25 miles apart, and 
therefore, are not to be considered as the same point under 
the regulation claimed to be violated. Yet, the Examiner felt 
compelled to count them as one point in order to support a 
recommendation to revoke petitioner’s license. (J. A. 535-6). 

The majority opinion in the first instance stated that it was 
based upon the flights between Seattle and Boeing Field only. 
(J. A. IS). On reconsideration, however, it must have become 
apparent to the majority that these flights alone would not 
constitute a violation, willful or unwillful, because, in their 
second opinion the majority say, 

“However, in concluding that respondent’s Seattle- 
Anchorage flights were regular without counting its 
flights which landed at Paine Field, we do not accept 
respondent’s contention that the latter flights cannot or 
should not be counted in determining the regularity of its 
operations. Respondent’s contention is predicated upon 
the fact that Paine Field, which lies north of Everett, 
itself north of Seattle, and Boeing Field, which is in the 
southern part of Seattle, are 26 miles apart. However, 
the term “point” as used in our regulation is not limited 
to an airport, but to “any airport or place where aircraft 
may be landed or taken off, including the area within a 
25-mile radius of such airport or place” (Emphasis 
added). A 25-mile radius from Paine Field includes most 
of Seattle, and thus service to Paine Field may constitute 
service to Seattle within the plain terms of our regula¬ 
tion.” (J.A.3S). 

If the plain terms of the regulation say 25 miles, and the 
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actual landings and take-offs are more than 25 miles away, 
how can there be a willful violation? 

Then the majority opinion makes a finding (essential to 
its conclusion) by saying: 

“As shown by the calendar analysis attached to this 
opinion (petitioner’s) operations between Seattle and 
Anchorage through the use of both fields clearly involved 
a degree of regularity prohibited by the standards here¬ 
tofore mentioned” (J. A. 39). 

Thus, to find “willfulness” the majority cuts across its own 
regulation, and avoids the only clear definition, i. e., a radius 
of 25 miles, by expanding the radius to a greater length, in 
order to make the finding of “willfulness.” 

It is this type of administration action (a star-chamber 
change in the rules) which the Administrative Procedure Act 
is designed to prevent. If this type of evidence and reason¬ 
ing can be used to prove willfulness, then, indeed, the term 
“willfulness” in the Act has conferred upon agencies the 
authority, “as the spirit (not the facts) moves” to ignore the 
requirements of notice and an opportunity to demonstrate 
compliance. The Act was designed for just the opposite 
effect. 1 

In conclusion, it is accordingly submitted that both the 
Civil Aeronautics Act and the Administrative Procedure Act 
make it mandatory for the Board to give proper notice and 
an opportunity for compliance before revoking a Letter of 
Registration. Any other conclusion puts each carrier in a 
position whereby his license can be revoked almost at the 
whim of the regulating agency. 

1 House Committee Report, 1946, p. 41, quoted on page 13 
supra. 
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II. THE BOARD SHOULD CONSIDER THE EXTENT TO 
WHICH THE OPERATIONS COMPLAINED AGAINST 
SERVE THE PUBLIC INTEREST. 

The petitioner operated aircraft in order to serve the public. 
Only as the petitioner successfully served the public was there 
any profit in the operation for the petitioner. Petitioner’s 
Letter is to be revoked because it is claimed, not that the 
petitioner served the public badly, but that petitioner oper¬ 
ated too many flights in its service to the public. Petitioner 
asked the Board to consider, in the proceeding before it, the 
extent to which the flights served the public interest, con¬ 
venience and necessity and tendered substantial evidence with 
respect thereto. (J. A. 77S-959). The majority opinion de¬ 
nied this request, holding: 

“With respect to Respondent’s contention relative to 
the need for its services between Seattle and Alaska, such 
matter goes to the issue of public convenience and neces¬ 
sity for a route application under section 401(a) of the 
Act, and is not germane to the issues in an enforcement 
proceeding such as is before us here.” 

In the second opinion, the majority said: 

“we have consistently refused to consider the question 
of public need in enforcement cases, or to convert an en¬ 
forcement proceeding into a proceeding to determine 
whether a different regulation should be adopted to meet 
the needs of a given locality.” 

The majority opinion raises a very serious question with 
respect to the administration of the Civil Aeronautics Act. 
The Board has long held that irregular operations are in the 
public interest. The Board also requires the carriers to re¬ 
port the origin and destination of each flight made by the 
carrier. If the Board subsequently decides that a carrier has 
been flying “too regularly” the Board either issues a cease 
and desist order or institutes a proceeding to revoke the car¬ 
rier’s Letter of Registration. These proceedings, as a prac- 
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tical matter, originate with the Board’s staff, particularly 
with the person who checks the flights reported by the carrier. 
That person usually does not have access to the reasons for 
the flights, or knowledge of the urgency of the public demand 
for service, or the public need which was served. This is 
unfortunate but that misfortune is multiplied when the pro¬ 
ceeding comes to the Board for decision. The Board says this 
basic evidence is not admissible. The Board refuses to con¬ 
sider such evidence. Yet, it is the basis for each flight made. 

The accused carrier is thus faced with a report of the 
flights operated, but he is not afforded an opportunity to 
demonstrate, either by way of defense or by way of confession 
and avoidance, that the public need and demand required the 
flights. The Board “consistently refuses” to consider such 
evidence. This consistent refusal is contrary to the announced 
purpose of issuing Letters of Registration to the carriers. As 
noted, 1 the Board has found that the non-certificated carriers 
can perform specialized services more economically and 
quickly than can certificated carriers. The petitioner did 
perform a specialized service in its operations into Alaska. 
Petitioner pioneered and developed the use of airplanes to 
transport fresh fruits and vegetables and other freight to 
Alaska. Petitioner was able to perform this service at less 
cost than certificated carriers, thereby bringing substantial 
benefits to the people of Alaska. Yet, the Board refused to 
consider such evidence. If the results to the public need and 
the carrier’s investment were not so disastrous, this ruling on 
evidence by the Board would be bitterly amusing; some trick 
of seventeenth century common law procedure. The peti¬ 
tioner was issued its Letter of Registration in order to serve 
the public. Yet, how w’ell the petitioner has served the public 
is regarded by the Board as of no relevancy or materiality 
when the Board is supposed to be weighing the propriety of 


1 Page 6, supra. 
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crushing the petitioner’s business and depriving the public 
of the petitioner’s services. 

It is submitted that, before the Letter of Registration could 
lawfully be revoked, the Board should have made findings on 
the issue of whether, because of petitioner’s knowledge of 
local conditions and willingness to perform specialized service, 
such service was provided “more adequately, economically 
and efficiently” by petitioner. If petitioner did do this, then 
petitioner was doing exactly what the Board expected the 
non-certificated carrier to do when the Board issued Letters 
of Registration. 

The Board’s drastic action will have an immediate and 
damaging effect upon the people in Alaska. After these 
people have learned to rely upon, and adjust their standards 
of living to the low freight and passenger rates inaugurated 
by the petitioner, the petitioner’s service is suddenly to be 
discontinued by administrative fiat. The result is an inev¬ 
itable increase in prices to reflect the higher freight and pas¬ 
senger rates charged by the certificated air carriers. The 
people of Alaska protested such action vigorously. (J. A. 860- 
959). They pointed out that even with petitioner’s service 
there was not sufficient air service to satisfy the public con¬ 
venience and necessity. Yet the Board refused to consider 
such evidence from the very people for whom the Board is 
supposed to develop an adequate air transportation system. 

Consistent refusal on the part of the Board to consider 
proffered evidence with respect to the public need and demand 
for service, the local conditions, and the specialized types of 
service, makes a mockery of the Board’s regulations. It is 
difficult to escape the feeling in reading the record below that 
the majority of the Board members have been so concentrated 
upon punishing the carrier for its alleged “willful” infractions 
of the Board’s regulation that these members of the Board 
have overlooked their own obligation exhaustively to inquire 
into what is the public interest. 

Refusal to consider evidence of the extent to which the 
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operations complained against have served, and continue to 
serve the public interest, is a denial to the carrier of a fair 
hearing. This denial was an important error and requires, it 
is submitted, a reversal of the Board’s decision. 

CONCLUSION. 

As amicus curiae the Aircoach Transport Association sub¬ 
mits. by way of summary, that the issues to which this brief 
is addressed should be answered in the affirmative. This is 
to say: (1) The Civil Aeronautics Board must give the car¬ 
rier proper notice and opportunity to achieve compliance 
before revoking the carrier’s Letter of Registration; (2) The 
Board should consider the extent to which the operations 
complained against serve the public interest before revoking 
the carrier’s Letter of Registration. 

Respectfully submitted, 

George M. Morris. 

Albert F. Beitel, 

Attorneys for Amicus Curiae. 

Morris. KixMiller & Baar, 

Of Counsel. 



21 


APPENDIX. 

The pertinent provisions of the Civil Aeronautics Act of 
1938. as amended, are as follows: 

Certificate Required 

Sec. 401.(a) No air carrier shall engage in any air trans¬ 
portation unless there is in force a certificate issued by the 
[Board] authorizing such air carrier to engage in such trans¬ 
portation: Provided , That if an air carrier is engaged in such 
transportation on the date of the enactment of this Act. such 
air carrier may continue so to engage between the same ter¬ 
minal and intermediate points for one hundred and twenty 
days after said date, and thereafter until such time as the 
[Board] shall pass upon an application for a certificate for 
such transportation if within said one hundred and twenty 
days such air carrier files such application as provided herein. 

Notice of Application 

(c) Upon the filing of any such application, the [Board] 
shall give due notice thereof to the public by posting a notice 
of such application in the office of the secretary of the Board 
and to such other persons as the [Board] may by regulation 
determine. Any interested person may file with the [Board] 
a protest or memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be set for 
public hearing, and the [Board] shall dispose of such applica¬ 
tion as speedily as possible. 

Authority to Modify, Suspend, or Revoke 

(h) The [Board], upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for intentional 
failure to comply with any provision of this title or any order, 


22 


rule, or regulation issued hereunder or any term, condition, 
or limitation of such certificate: Provided, That no such cer¬ 
tificate shall be revoked unless the holder thereof fails to 
comply, within a reasonable time to be fixed by the [Board], 
with an order of the [Board] commanding obedience to the 
provision, or to the order (other than an order issued in ac¬ 
cordance with this proviso), rule, regulation, term, condition, 
or limitation found by the [Board] to have been violated. 
Any interested person may file with the [Board] a protest or 
memorandum in support of or in opposition to the alteration, 
amendment, modification, suspension, or revocation of a cer¬ 
tificate. 


Classification 

Sec. 416. (a) The [Board] may from time to time estab¬ 
lish such just and reasonable classifications or groups of air 
carriers for the purposes of this title as the nature of the serv¬ 
ices performed by such air carriers shall require; and such 
just and reasonable rules, and regulations, pursuant to and 
consistent with the provisions of this title, to be observed by 
each such class or group, as the [Board] finds necessary in 
the public interest. 


Exemptions 

(b) (1) The [Board], from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of this 
subsection) exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder, any air carrier or class of 
air carriers, if it finds that the enforcement of this title or 
such provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such air 
carrier or class of air carriers and is not in the public interest. 
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The pertinent provisions of the Administrative Procedure 
Act are: 


Definitions 

Sec. 2. (e) License and Licensing.—“License” includes the 
whole or part of any agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or 
other form of permission. “Licensing” includes agency pro¬ 
cess respecting the grant, renewal, denial, revocation, suspen¬ 
sion, annulment, withdrawal, limitation, amendment, modi¬ 
fication, or conditioning of a license. 

Sanctions and Powers 

Sec. 9(b) Licenses.—In any case in which application is 
made for a license required by law the agency, with due regard 
to the rights or privileges of all the interested parties or 
adversely affected persons and with reasonable dispatch, shall 
set and complete any proceedings required to be conducted 
pursuant to sections 7 and S of this Act or other proceedings 
required by law and shall make its decision. Except in cases 
of willfulness or those in which public health, interest, or 
safety requires otherwise, no withdrawal, suspension, revoca¬ 
tion, or annulment of any license shall be lawful unless, prior 
to the institution of agency proceedings therefor, facts or 
conduct which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing and 
the licensee shall have been accorded opportunity to demon¬ 
strate or achieve compliance with all lawful requirements. In 
any case in wffiich the licensee has. in accordance with agency 
rules, made timely and sufficient application for a renewal or 
a new license, no license with reference to any activity of a 
continuing nature shall expire until such application shall 
have been finally determined by the agency. 

The pertinent provisions of § 292.1 of the Economic Regu¬ 
lations, serial number 3SS, adopted May 5. 1947 are as follows: 
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292.1 Regulations—Serial Number 3SS 

United States of America 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 

Adopted by the Civil Aeronautics Board at Its Office in 
Washington. D. C.. on the oth Day of May, 1947. 

The Civil Aeronautics Board, having held a hearing and 
issued its opinion in the Investigation of Non-Scheduled Air 
Service, Docket No. 1501, relating to non-certificated air car¬ 
riers, 1 having circulated for comment a draft and thereafter a 
revised draft of proposed regulation relating to non-certifi¬ 
cated air carriers, having considered written comments and 
oral argument thereon in Docket No. 2742, and having also 
considered other data and information 2 available to the Board, 
finds as follows: 


1 As used herein the term “non-certificated air carriers” 
refers to air carriers engaging in air transportation which do 
not hold certificates of public convenience and necessity issued 
by the Board, and the term “certificated air carriers” refers to 
air carriers which do hold such certificates. 

2 Such data and information include, among other things, 
the reports heretofore filed with the Board pursuant to Sec¬ 
tion 292.1 of the Economic Regulations, data obtained in 
investigations made by the enforcement staff of the Board, 
financial Forms 41, 2380 and 2780, and other reports filed 
with the Board by the certificated air carriers, informal com¬ 
plaints filed against non-certificated air carriers, and applica¬ 
tions for air carrier operating certificates filed with the Civil 
Aeronautics Administration pursuant to Part 42 of the Civil 
Air Regulations. 
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1. Since 1938 there has been in effect an exemption regula¬ 
tion adopted by the Board which exempts non-certificated air 
carriers from all provisions of Title IV of the Civil Aeronau¬ 
tics Act (other than sections 401(1) and 407(a), and, since 
June, 1946, section 411) so long as they engage only in irregu¬ 
lar services as defined in such regulation. At the time such 
regulation was originally adopted the Board believed it was 
undesirable to provide for the detailed economic regulation of 
the operations of such carriers without further study. Since 
that time and particularly following the close of the war, the 
Board has accumulated information and data which indicate 
that the aggregate operations of such carriers have increased 
in scope and importance, and that operations by individual 
carriers are frequently extensive. Some such operations have 
been conducted with little regard to the responsibility and 
duty owed to the public by a common carrier with respect to 
service, and have resulted in numerous complaints to the 
Board concerning tariff and operating practices, including but 
not limited to failure of such carriers to perform the service 
agreed upon, great variations in the fares and rates charged 
by the same carrier for comparable service, failure to make 
refunds to passengers and shippers for transportation not 
performed, misrepresentation of equipment, facilities and 
services, and use of inadequate and makeshift equipment and 
facilities. Both the protection of the public from improper 
practices by such non-certificated air carriers and protection 
of the certificated carriers against unregulated competition 
require that additional regulatory provisions of the Civil 
Aeronautics Act be now made applicable to such non-certifi¬ 
cated air carriers. 

2. In addition to the public demand and need for air trans¬ 
portation services furnished by the certificated air carriers 
on regularly scheduled operations, there is public demand and 
need at the present time for air services on an irregular basis 
both to certificated and non-certificated points. Such irregu¬ 
lar services vary greatly with respect to type of service, and 







fill a need which, because of fluctuations in the demand and 
the impossibility of determining where and when the demand 
will arise, by its very nature cannot be fulfilled economically 
by carriers operating on regular schedules and routes. Such 
services can be performed by non-certificated air carriers, and 
because of their knowledge of local conditions or willingness 
to perform specialized types of services such services can 
frequently be performed by them more adequately, economi¬ 
cally and quickly than by certificated carriers. To require 
the certification of such carriers at the present time would be 
impracticable because it would be necessary to issue a certifi¬ 
cate of public convenience and necessity which would either 
impose no substantial limitations upon operations or which 
would substantially reduce the flexibility and usefulness of 
the operations of such carriers. Certification, in the case of 
many small scale operations, would be uneconomical and 
would tend to prevent or retard the development of new types 
of services designed to meet special conditions. Because of 
the fact that irregular services meet a different need and must 
be infrequent and irregular, such services, if properly regulated 
under provisions of the Act other than those relating to cer¬ 
tificates of public convenience and necessity, will not under 
present conditions have adverse competitive effect upon the 
services performed by the certificated air carriers. 

3. In view of the considerations mentioned in paragraphs 
1 and 2 hereof, and in order to insure the flexibility in the 
conduct of irregular services which is implicit in exemption of 
non-certificated air carriers from certification. Irregular Air 
Carriers, as defined in Section 292.1 below, should continue to 
be exempted from the requirements of section 401 of the Act 
other than subsection (1). Protection of the public and the 
orderly development of the air transportation system in 
accordance with the objectives of section 2 of the Act, how¬ 
ever, require that certain provisions of the Act which are not 
directly related to the certification provisions of the Act 
should be made applicable to the Irregular Air Carriers utiliz- 
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ing equipment of substantial size. Such carriers are now 
subject to sections 401(1), 407(a) and 411. and these require¬ 
ments should be continued. In addition, such carriers should 
now be made subject to sections 403. 404(b), 407(b), 407(c), 
407(d), 407(e), 409(b), 410, 415 and 416; and to the require¬ 
ments of section 404(a) relating to safe service, equipment 
and facilities. In addition, such carriers should be made 
subject to the provisions of sections 408. 409(a), 412, 413 and 
414, except to the extent, as more fully set forth in paragraph 
(c) of Section 292.1 below, that such provisions involve other 
Irregular Air Carriers. 

4. A portion of the irregular air service now being per¬ 
formed is performed by small air carriers operating a limited 
number of planes of small size. From reports submitted to 
the Board it appears that non-certificated air carriers operat¬ 
ing one or more aircraft having a gross take-off weight in 
excess of 10.000 pounds constituted less than 20 percent of 
the total number of non-certificated air carriers, but flew 
approximately 90 percent of the total revenue passenger 
miles flown by all such carriers. It would thus appear that 
Irregular Air Carriers operating aircraft under 10.000 pounds 
may be subjected to a much lesser degree of economic regu¬ 
lation without materially affecting the over-all air transporta¬ 
tion system. Such operations are limited in scope, do not repre¬ 
sent a serious threat to certificated operations, and extensive 
regulation thereof at this time would be unduly burdensome 
and costly to such carriers, would tend to increase the cost 
and impair the value of such services to the public, and would 
impose unnecessary additional administrative burden upon 
the Board. Accordingly, such Irregular Air Carriers should 
not be made subject to sections 403. 404(b), 407(b), 407(c), 
40S, 409(a), 410 and 412. but should be made subject to all 
other provisions of the Act to which the Irregular Air Carriers 
utilizing equipment of substantial size are subject. 

In drawing the line between the Irregular Air Carriers 
utilizing equipment of substantial size and the Irregular Air 
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Carriers which utilize only smaller equipment, the Board finds 
that the use of a single aircraft unit having an allowable 
gross take-off weight in excess of 10.000 pounds would involve 
an operation of substantial size in relation to the service 
offered to the public and the competitive effect upon other 
air carriers; and that the use of aircraft units having an 
allowable gross take-off weight between 6.000 and 10.000 
pounds and an aggregate gross take-off weight in excess of 
25.000 pounds would likewise involve a substantial operation. 

5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect does not 
provide for exemption from the Act with respect to the car¬ 
riage of persons in foreign air transportation. The Board finds 
that notwithstanding the findings in paragraphs 2 and 3 
hereof the continuation of the exemption with respect to such 
transportation is no longer justified in view of the recent 
substantial extension of our international air transportation 
system, as well as the recent award of foreign air carrier per¬ 
mits, and in view of the smaller traffic potential which the 
Board finds to exist in the field of international air transpor¬ 
tation as compared with interstate and overseas air transpor¬ 
tation. 

6. As a condition to the grant of the exemptions provided 
for in Section 292.1 below, such section will provide for letters 
of registration to be issued to Irregular Air Carriers, for 
quarterly operation reports, and for special reports on the 
institution of service with large aircraft by such carriers there¬ 
tofore utilizing only small aircraft. These requirements are 
deemed necessary in order that the Board may maintain ade¬ 
quate supervision and obtain information with respect to 
exempted operations. 

7. Unless specific provision were made herein the officers 
and directors of Irregular Air Carriers otherwise would be 
subject to the interlocking relationships provisions of section 
409 of the Act, even though the Irregular Air Carriers in 
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which they hold their positions are wholly or partially ex¬ 
empted from such provisions by the terms of Section 292.1 
below. The Board’s statutory powers to grant exemptions 
from provisions of Title IV of the Act extend only to air 
carriers and not to individuals or persons other than air car¬ 
riers. Certain interlocking relationships as specified in section 
409 occupied by such persons are lawful only if approved by 
the Board upon due showing, in the form and manner pre¬ 
scribed by the Board, that the public interest will not be 
adversely affected thereby. The Board has determined in 
this regard that since it is granting exemption to certain 
Irregular Air Carriers from the requirements of section 409 
with respect to certain relationships, a due showing within 
the meaning of the statute to justify approval of an inter¬ 
locking relationship, upon application filed by an officer or 
director of an Irregular Air Carrier, would be made by a show¬ 
ing that such carrier itself had been granted an exemption 
from the necessity of obtaining approval. To require each such 
officer or director to file such an application and make such a 
showing, however, would appear to impose a useless admin¬ 
istrative burden upon the Board and would not be conducive 
to the proper dispatch of business and to the ends of justice. 
The Board has determined, therefore, that such showing by 
all such officers and directors individually shall be presumed 
to have been made, and upon the basis thereof has granted 
blanket approval of such interlocking relationships in Section 
292.1 below. 

S. In view of the foregoing considerations, the present en¬ 
forcement of the provisions of Title IV. except to the extent 
required in Section 292.1 below, would be an undue burden 
on Irregular Air Carriers by reason of the limited extent of, 
and the unusual circumstances affecting the operations of 
such carriers, and would not be in the public interest. 

On the basis of the foregoing findings and pursuant to the 
Civil Aeronautics Act of 193S. as amended, particularly sec¬ 
tions 205(a) and 416(b) thereof, and for the purpose of pro- 
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viding for the economic regulation of services conducted on 
an irregular basis by non-certificated air carriers, the Civil 
Aeronautics Board hereby amends Section 292.1 of the Eco¬ 
nomic Regulations in its entirety to read as follows effective 
June 10, 1947: 

Section 292.1 of the Economic Regulations 
Irregular Air Carriers 

(a) Applicability .—This section shall not apply to any air 
carrier authorized by a certificate of public convenience and 
necessity to engage in air transportation, to Alaskan Air Car¬ 
riers, to operations within Alaska, or to any non-certificated 
air carrier engaged in air transportation pursuant to special 
or individual exemption by the Board or pursuant to exemp¬ 
tion created by any other section of the Economic Regulations. 

(b) Classification .—There is hereby established a classifi¬ 
cation of non-certificated air carriers to be designated as 
“Irregular Air Carriers.” An Irregular Air Carrier shall be 
defined to mean any air carrier (1) which does not hold a 
certificate of public convenience and necessity under section 
401 of the Civil Aeronautics Act of 1938, as amended, (2) 
which directly engages in interstate or overseas air transpor¬ 
tation of persons and property or foreign air transportation 
of property only, and (3) which does not hold out to the 
public, expressly or by a course of conduct, that it operates 
one or more aircraft between designated points, or within a 
designated point, regularly or with a reasonable degree of 
regularity upon which aircraft it accepts for transportation, 
for compensation or hire, such members of the public as apply 
therefor or such property as the public offers. No air carrier 
shall be deemed to be an Irregular Air Carrier unless the air 
transportation services offered and performed by it are of such 
infrequency as to preclude an implication of a uniform pat¬ 
tern or normal consistency of operation between, or within, 
such designated points. Within the meaning of this definition 
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a “point” shall mean any airport or place where aircraft may 
be landed or taken-off, including the area with [in] a 25-mile 
radius of such airport or place. 

(c) Exemptions. 

(1) General .—Except as otherwise provided in this section, 
Irregular Air Carriers shall be exempt from all provisions of 
Title IV of the Civil Aeronautics Act of 1938, as amended, 
other than the following: 

(i) Subsection 401(1) (Compliance with Labor Legisla¬ 
tion) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404(a) (Carrier’s Duty to Provide Service, 
etc.), only in so far as said subsection requires air carriers to 
provide safe service, equipment, and facilities in connection 
with air transportation; 
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PETITIONER’S REPLY BRIEF 


INTRODUCTION 

From the “Counterstatement of Questions Presented” 

by the respondent Civil Aeronautics Board (hereinafter 

called the Board), it seems that respondent believes that 

tlie onlv substantive issue in this cause is whether there is 
* 

substantial evidence to support the Board’s findings. Re¬ 
spondent either fails to make reply to many of the issues 
raised by petitioner, or attempts to answer these issues 
by making inconsistent and unsupportable arguments. 

Petitioner urges that before reaching the question of sub¬ 
stantial evidence the court should first determine the im¬ 
portant issues of law here involved, because if petitioner’s 
position on these matters is correct there is no necessity 
for the court to consider and determine many of the re- 
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spondent’s arguments which are based upon the record be¬ 
fore the court. 

I—AS A MATTER OF LAW THE BOARD ERRED IN 
COUNTING FLIGHTS TO PAINE FIELD AND TO 
BOEING FIELD AS FLIGHTS “TO THE SAME 
POINT.’.’ 

The Board on brief (pages 16-1S) argues that petitioner 
conducted regular flights between Seattle and Alaska. A 
major ground of dispute here is whether Paine Field and 
Boeing Field, admittedly 26 miles distant, shall be con¬ 
sidered to be the same “point” under the Board’s regula¬ 
tion. This is important because the Board’s final decision 
is based upon its finding (J.A. 38) that flights to Paine Field 
and flights to Boeing Field should be added together in 
order to support the ultimate finding that petitioner 
operated too regularly between Seattle and Anchorage. 

The Board’s regulation in clear language defines a 
“point” as “any airport or place where aircraft may be 
landed or taken off, including the area within a 25-mile 
radius of such airport or place.” 

Before this Court, the Board now presents three in¬ 
consistent arguments: 

First, the Board contends that even though Boeing Field 
and Paine Field are more than 25 miles apart, service to 
the two airports must be considered service to the same 
“point” if each airport is within 25 miles of the city limits 
of Seattle (Respondent’s Brief, p. 18). Such argument 
patently transcends the words of the regulation which has 
the force and effect of law. Administrative agencies are not 
above the law. They should be required to follow their own 
regulations. Petitioner followed the plain mandate of 
the regulations, and did not, as no reasonable person 
could, consider that an airport more than 25 miles distant 
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from another was the same “point” under the regulation. 

The Board cites, in footnote 17, page 18 of its brief, the 
case of Horning v. United States, 254 U. S. 135, in support 
of its argument. That decision has no bearing whatsoever 
upon the facts in the instant case. That case is one in 
which a pawnbroker stored pledges in its office in the city 
of Washington, which office was used as a collecting cen¬ 
ter, although applications for loans and examinations of 
pledges were made in Virginia just outside the District of 
Columbia. After a loan was made, the money and pawn 
ticket were brought back to Washington and there handed 
to the borrower. When the loan was paid off, the bor¬ 
rower was presented, in Washington, with a redemption 
certificate. This practice was held to be an unsuccessful 
endeavor to avoid the operation of a law which prohibited 
one from doing business as a pawnbroker in the District of 
Columbia. 

Second, the Board contends that it found “unequivo- 
cably” that petitioner’s service was regular even without 
considering the flights to Paine Field (Respondent’s brief, 
p. 17). This is not borne out by the record. 

The Board attempted to confine its findings to Boeing 
Field alone in its first opinion. When the facts were pointed 
out in Petitioner’s Motion for Reconsideration, the Board 
retreated from its earlier position and held (J.A. 3S): 

“ . . . we do not accept respondent’s contention 
that the latter flights cannot or should not be counted 
in determining the regularity of its operations. . . .” 

And the Board prepared a new “calendar analysis” show¬ 
ing operations “through Paine and Boeing Fields” to sup¬ 
port its opinion on reconsideration (J.A. 50A). How can 
the Board now argue that its first opinion and not the opin¬ 
ion on reconsideration is the correct decision? An adminis¬ 
trative agency cannot validly make one finding in the origi- 
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nal opinion and another inconsistent finding in the opinion 
on reconsideration with respect to the same person, and 
expect this Court to affirm tlie first opinion without ration¬ 
alizing the second inconsistent opinion. National Air 
Freight Forwarding Corporation v. Civil Aeronautics 
Board , (App. D. C.) Xo. 10,630, decided April 10, 1952. 

Third , the Board contends in its brief (p. 17), “although 
of little significance in this case, the Board clearly acted 
correctly in regarding petitioner’s flights to and from 
Paine Field as Seattle flights.’’ The Board’s brief is thus 
wholly inconsistent in these three arguments. The plain 
fact of the matter is that, in order to determine that peti¬ 
tioner operated “regularly” the Board is forced to count 
the flights to both airports—although under its regulation 
these two airports are two different points. 

In an apparent effort to overcome this fundamental de¬ 
ficiency, the Board has raised a further point. It now 
contends on brief (p. 13-1G) that petitioner “held out” 
a regular service, even if petitioner did not operate a 
regular service. This contention raises the absurd argu¬ 
ment that, if a person does not operate a single flight, he 
can still be guilty of operating regularly because of the 
“holding out”. The Board’s opinion did not rely upon 
this reasoning now advanced in the respondent’s brief. 
The opinion is based upon the calendar analysis of the 
flights operated. That is the basis for the Board’s decision. 
The opinion finds that petitioner “did operate beyond 
authority.” 

What does this “holding out of a regular service” 
consist of? The Board’s brief lays great stress upon a spot 
radio announcement of nonscheduled flights and a sign read¬ 
ing “Flight Tonight.” 1 Xo timetables, no advertisements 


1 This sign was not displayed by petitioner, but by a travel agency 
which sold transportation for several carriers. 
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of a series of specific flight departures at regular intervals 
are shown. Indeed, such advertising could scarcely have 
been made, because no regular flights were made. 

The economics of the situation require any travel agency 
advertising or setting up office for irregular carriers’ serv¬ 
ice to place passengers upon several carriers operating 
over several routes and on various days of the week in 
order to be able to afford to pay the overhead necessary to 
maintain an office. The fact that a ticket agency advertised 
“a flight tonight” does not show a holding out by this 
petitioner. Petitioner held out a non-scheduled air serv¬ 
ice, but did not hold out a regular service. 

On brief, the Board relies upon the case of Brady Trans¬ 
fer <£• Storage Co. v. U. S., SO F. Supp. Ill (aff’d per curiam 
335 U. S. S75). The Brady Case recognizes the importance 
of flexibility in determining whether a motor carrier is a 
“regular” or an “irregular” carrier in the following 
language: 

“ . . . . This does not, however, mean that the habitual 
and frequent, even daily, use of a particular route 
between certain points by a carrier authorized to 
operate only over irregular routes is necessarily un¬ 
lawful. Such considerations as the geographic situa¬ 
tion, the length of the route, other available routes, 
the character of the traffic, the number of shippers 
served, and possibly others would affect the con¬ 
clusion . . . .” [Italics supplied.] 

“ . . . . regular-route service is repetitive in charac¬ 
ter. It is necessarily marked by such periodic recur¬ 
rence, as to become fixed in a pattern which is known 
to the public in contrast to on-call service ivhicli de¬ 
pends for its design wholly on the dag to day needs 
of individual shippers . . . .” [Italics supplied.] 
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II. THE BOARD WRONGFULLY FAILED TO COMPLY 

WITH THE ADMINISTRATIVE PROCEDURE ACT 

On page 26 of its brief, Respondent contends that it is 
not required to follow the terms of the Administrative 
Procedure Act and need not afford the petitioner an op¬ 
portunity to achieve compliance with all lawful require¬ 
ments before revoking its license. It is tacitly admitted 
that the Board issued no notice to petitioner. Member 
Adams twice dissented because no such order was issued 
(J.A. 25, 48). 

While it is true that certain letters were written by the 
Chief of the Enforcement Section to the petitioner, the 
petitioner made reply to each of these letters, and demon¬ 
strated its willingness to comply with proper regulations. 
There is a difference between the Chief of the Enforcement 
Section and the Civil Aeronautics Board. The Chief of 
the Enforcement Section necessarily must base some of 
his decisions upon his own interpretation and upon his 
own inclinations. Unless it appears that the Board ap¬ 
proved these communications as action by the Board, the 
Board has not complied with the Administrative Procedure 
Act. Only in the event the Board issued a cease and desist 
order or other order would there be any authoritative ex¬ 
pression from the Board from which an appeal to the 
court for judicial determination could be taken. Obviously, 
no appeal could be taken from the letters expressing the 
views of the Chief of the Enforcement Section. 

The Chief of the Enforcement Section, however, took 
extreme views in these communications, and it does not 
appear that any one of his extreme interpretations was ever 
presented to the Board for approval before transmittal 
to petitioner. The interpretation of a subordinate official 
of the agency (which is at variance with the plain words 
of the agency’s regulation) cannot and should not be con- 


sidered notice from the agency. This is particularly true 
in a case such as this one where the petitioner has from 
time to time explained why it thought certain operations 
were consistent with the regulation and from time to time 
requested the Board to afford it a hearing with respect 
to the public interest served and to be served by its opera¬ 
tions. 

Another factor to be considered in this respect is the very 
clear manner in which the Civil Aeronautics Act provides 
for the issuance of cease and desist orders to air carriers 
before revocation or suspension of certificates of public 
convenience and necessity. The Board attempts to argue 
around this provision of its own organic statute by con¬ 
tending that a letter of registration is not a certificate. 
Petitioner does not concede this argument to be sound (see 
brief of Aircoach Transport Association Amicus Curiae, pp. 
7-9). The Civil Aeronautics Act clearly intends that operat¬ 
ing authority of air carriers be protected against revocation 
without a formal statement of the Board fixing a time for 
compliance. When the Board issues letters of registration 
in lieu of certificates, the carrier investing a substantial 
sum of money in reliance upon such a license should be pro¬ 
tected by all of the provisions of the Civil Aeronautics Act, 
including the requirement that cease and desist orders be 
issued before operating rights can be canceled. 

m. THE BOARD ACTED IN AN ARBITRARY AND 

CAPRICIOUS MANNER 

Respondent avers (Brief, p. 32-33) that petitioner has 
not been subjected to any arbitrary or discriminatory treat¬ 
ment, and urges that the refusal to hear its petitions for 
applications for certificates of public convenience and neces¬ 
sity does not demonstrate any unfairness to petitioner; and 
that the long delav of the Board to hear said applications 
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demonstrates no unfairness. It was held by this Court in 
Northwest Airlines v. Civil Aeronautics Board, 194 F. 2d 
339 at page 344, that the Board, in failing to follow its usual 
procedure of hearing conflicting applications in a single 
proceeding or ruling on them simultaneously, was in error. 
If the Board had set petitioner’s applications for certifi¬ 
cates for public hearing and “disposed of such applications 
as speedily as possible,” as required by Section 401(c) of 
the Civil Aeronautics Act, as amended, 49 U. S. C. 481, it is 
doubtful whether this case would now be pending in this 
Court. This action of the Board has, contrary to the 
Board’s contentions on pages 32 and 33 of its brief, sub¬ 
jected petitioner to arbitrary and discriminatory treat¬ 
ment. 

The Board revoked petitioner’s license and refused to 
consider any evidence relating to the public need for pe¬ 
titioner’s service. The Board now argues on brief that such 
evidence will be considered in another case (Board Docket 
Xo. 5132). While this statement may be true as to the 
future, the point is that such evidence was not considered 
by the Board when the Board determined to revoke peti¬ 
tioner’s operating license. Administrative delay in one 
case, and expedition in another case, can and sometimes do 
amount to arbitrary action. 

In its brief (pp. 31-32), the Board says: “Petitioner’s 
services do not differ from those of any other air carrier.” 
How can the Board make this statement when it refuses 
to consider any evidence tendered to show T that his services 
are different and are in the public interest? Refusal to 
consider such evidence constitutes an arbitrary and capri¬ 
cious action. 

Further evidence of such arbitrary and discriminatory 
treatment to petitioner occurred when (J.A. 10-11) on the 
same day the majority of the Board revoked petitioner’s 
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license, it permitted another carrier, Modern Air Transport, 
which carrier it had found had knowingly and willfully 
violated the same regulations for which petitioner’s license 
was revoked, to continue its operations notwithstanding 
such finding, pending the investigation of all Large Irregu¬ 
lar Carriers, ordered that day, and at the same time revok¬ 
ing petitioner’s letter of registration. 

This action of the Board automatically placed Modern in 
the same position as it was prior to the issuance of the 
order revoking its letter of registration, and permitted it 
to continue operations thereunder. The order in question 
(J.A. 10-11) provided: 

“The Board is this day issuing an order (Serial Xo. 
E-5722), instituting an investigation into all matters 
relating to and concerning air transportation conducted 
by certain Large Irregular Carriers and Irregular 
Transport Carriers, and, among other things, is con¬ 
solidating into such proceedings all pending applica¬ 
tions filed by Large Irregular Carriers pursuant to 
Section 291.16 of the Board’s Economic Regulations. 
It would appear that fairness requires that all carriers 
whose exemption authority has not finally terminated 
as of the date of issuance of said order Serial Xo. 
E-5722 instituting investigation should he consolidated 
in such proceeding. Accordingly, the Board has de¬ 
termined that it should reopen on its own initiative 
the proceeding in Docket Xo. 3854 (Modern) in order 
that it may be consolidated with the proceeding in 
Docket Xo. 5132.’’ (Italics supplied.) 

Moreover, the Board, in its opinion, uses strong language 
to condemn what it calls the “campaign’’ and “activities” 
of petitioner “and its president against the Board.” (J.A. 
45). Such expressions appear to be extra-judicial and show 
perhaps more than a legal arbitrariness. Judges may not, 
from the bench, express their indignation in extra-judicial 
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language and then decide a case. Moskun v. United States, 
143 F. 2d 129. Neither can a “quasi-judicial” agency. 

IV. THE BOARD DEFINITELY BASED ITS DECISION 

UPON EVIDENCE NOT PROPERLY OF RECORD 

Petitioner was charged by complaint with operating too 
regularly during the year 1949. The show cause order was 
adopted on December 28, 1949. (J.A. 71). However, at 

the hearing and over petitioner’s objection, the enforce¬ 
ment attorney introduced evidence with respect to opera¬ 
tions during 1950. The Board based its final decision on this 
evidence. (J.A. 39; 50 B-C). 

As pointed out in petitioner’s brief, this action was im¬ 
proper. In an attempt to justify its action, the Board 
contends (Brief p. 28-29) that “If not placed in issue by 
the pleadings, the matter nevertheless was agreed to be an 
issue at the prehearing conference.” 

It seems clear, however, that the pleadings did not raise 
any issue of operations subsequent to December 19, 1949, 
the date of the show cause order instituting this proceeding. 
Neither was the matter “agreed to”. The agreed issue, 
“Has respondent violated or is respondent violating Sec¬ 
tion 401(a) of the Act,” obviously speaks as of the date 
the issue was drawn by the pleadings. The stipulation was 
so considered by petitioner, because, when evidence relat¬ 
ing to operations after 1949 was offered, petitioner, as the 
Board concedes, 2 “was, in effect, permitted to withdraw 
from the stipulation.” Consequently, there was no “agree¬ 
ment” as the Board contends. 

In a further effort to overcome its obviously improper 
action, the Board argues (Note 29, Page 29, Respondent’s 
brief) that (1) “official notice” could be taken of the 
flights operated subsequent to 1949, (2) that (Note 28, page 


2 Respondent’s brief, p. 29, footnote 29. 
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28, Respondent’s brief) “evidence of continuing violations 
customarily is received in enforcement cases before the 
Board,” and (3) that (p. 29, Respondent’s brief) petitioner 
“litigated the issue” and therefore can not complain. None 
of these arguments is supportable in law. 

Official notice of reports on file not properly introduced 
in evidence can not be used for the basis of an adminis¬ 
trative decision. United States v. Abilene & S. R. Co., 274 
U. S. 291. The enforcement attorney offered the reports 
in evidence. The period covered by the reports, however, 
transcended the period covered by the pleadings. Peti¬ 
tioner properly considered the issues to be confined to 1949 
operations. The Examiner stated that, irrespective of pe¬ 
titioner’s objections, “he would take official notice of sub¬ 
sequently filed reports.” (Resp. brief, p. 29, footnote 29). 
Petitioner’s objection was valid when made and is valid 
now. The Board cannot avoid the validity of the objection 
by relying upon “official notice.” 

The second argument advanced by the Board for con¬ 
sidering matters relating to the period after 1949 is that 
it customarily does so (Resp. Brief, p. 28, footnote 28). 
The mere fact that the Board customarily takes improper 
official notice does not bind petitioner nor this Court, when 
the issue is squarely raised. 

The third argument advanced by the Board, viz., that 
petitioner “litigated the issue,” is likewise without merit. 
On the second day of the hearing (J.A. 102), when the en¬ 
forcement attorney proposed to enlarge the period under 
consideration, counsel for petitioner objected and said: 

“My basis for the objection, Your Honor, is this: 
The motion for enforcement proceedings specifies that 
for a period 1 March to date hereof, verification being 
on the 19th day of December 1949, that from l March 
1949 to that date certain violations are charged. To 
the extent that any evidence bears upon violations 
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within that period, we have no objection. Our objec¬ 
tion runs to any evidence following that period 
charged.” 

This objection was overruled. The Examiner stated (J.A. 
225): 

“. . . I am hereby serving notice to all parties in the 
proceedings that under the administrative procedural 
act, I intend, and the board will probably take official 
notice of every flight report filed for the respondent 
in this proceeding, prior to the decision in the case.” 

Obviously, petitioner was not equipped, at such late date, 
to make reply to charges dealing with a completely new' 
and different period. The documents admitted over peti¬ 
tioner's proper objection should not have been considered 
as questions that are not within the issue presented by the 
pleadings may not be determined. See Garrett v. Louisville 
& Nashville R. Co., 235 U. S. 308, 59 L. Ed. 242; United 
States v. Northern Pacific R. Co., 177 U. S. 435, 44 L. Ed. 
836. Yet the Board relied upon such evidence in revoking 
petitioner’s license. 

If the improperly admitted evidence is not prejudicial 
to the parties, the courts are loathe to interfere, but “ • # • 
the case is different wdiere evidence was improperly receivd 
and Avhere but for that evidence it is wholly speculative 
whether the requisite finding would have been made.” 
Bridges v. Wixon, 326 U. S. 135, 156, 89 L. Ed. 2103, 2116. 

V. PETITIONER’S ACTIONS DID NOT CONSTITUTE 
KNOWING AND WILLFUL VIOLATIONS 

On page 19 of its brief, the Board argues that petitioner’s 
actions w’ere knowing and willful violations of Regulations. 
The Board’s opinion in this respect says: 

“The record is clear that Respondent actually knew 
the limits of its operating authority and was deter- 
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mined to, and did in fact, operate beyond that authority 
in flagrant disregard of the existing regulations. It is 
manifest from Respondent’s conduct that this was not 
a situation in which a carrier attempting to operate 
within its authority, inadvertently stepped over the 
line. 

‘‘Even if we were to concede, as maintained bv Re- 
spondent, that in all communications with the Board, 
either written or oral, it exhibited an intent to comply 
with the Act and the Board’s regulations, its actual 
conduct belies its words. It is not enough for a carrier 
to announce its intention to comply and yet all the 
while to continue its course of illegal action. If any¬ 
thing, such protestations merely point up its deeds, and 
more clearly demonstrate the deliberate nature of the 
violations. 

“The record herein shows that Respondent, after 
receipt of a warning letter from the Board’s staff dated 
May 13, 1949, cautioning against the operation of a 
regular service, continued its activities without signifi¬ 
cant change. It also shows that after two further 
letters of warning Respondent failed to adjust its op¬ 
erations. Even after the issuance of the Board's Show 
Cause Order in this proceeding Respondent, rather 
than to attempt to restrict its operations to give some 
semblance of conformity to regulatory requirements, 
actually increased the frequency of its services. 

“Under these circumstances, it is manifest that Re¬ 
spondent exhibited a callous indifference to the Act and 
the Board’s regulations thereunder, and that its ac¬ 
tions constituted a knowing and willful violation there¬ 
of.” (J.A. 21). 

The opinion on reconsideration says: 

“Respondent’s views were predicated solely upon 
its own opinions, hereinbefore and hereinafter dis¬ 
cussed, of the interpretation and legality of the Board’s 
regulations, opinions which we believe to be so tenu¬ 
ous as not to afford any basis for a claim of an ‘honest 
difference of opinion.’ We had therefore rejected in 
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various prior enforcement cases practically every con¬ 
tention made by respondent. These rtulings were 
known or should have been known to respondent, and 
respondent was at all times at liberty to petition for a 
declaratory ruling pursuant to Section 5(b) of the Ad¬ 
ministrative Procedure Act to remove any uncertainty 
which might have existed with respect to our views as 
to whether its activities were lawful. Respondent did 
not do so. Moreover, we do not understand that re¬ 
spondent’s violations are rendered any less willful by 
the assertion on its part that it believed its views to be 
correct rather than the known views of the Board. 
Hughes v. Securities & Exchange Commission , 85 App. 
D. C. 56, 174 F. (2d) 969, 976, 977 (1949). Respondent’s 
violations were flagrant, open, and persistent, and were 
‘willful’ under any definition of the term.” (J.A. 40). 

It thus appears that the Board’s finding is based upon a 
difference of opinion between the petitioner’s interpreta¬ 
tion of the scope of the regulations and the Board’s inter¬ 
pretation of its regulation, as applied retroactively to pe¬ 
titioner. The variances, however, are such that they do not 
give rise to a finding of knowing and willful. These are 
two-fold: 

First, and foremost, is the Board's holding that two 
airports more than 25 miles apart are to be considered the 
same point. The regulations define a point as “any air¬ 
port or place where aircraft may be landed and taken off, 
including the area within a 25-mile radius of such airport 
or place.” Certainly, the operation of flights to two air¬ 
ports more than 25 miles apart cannot logically be con¬ 
sidered service to the same point under the regulations. 
The Board finds that petitioner “knowingly and willfully” 
disregarded the law because even though the two airports 
are more than 25 miles apart, each airport is within 25 miles 
of the city limits of Seattle. Petitioner followed the regula¬ 
tion, as a reasonable man would do. If the Board’s defini- 
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tion of a point actually means something entirely different 
from its plain language, it cannot logically follow that peti¬ 
tioner either knowingly or willfully violated the regulation. 

The Board holds that the flights of petitioner to the two 
airports were a “subterfuge.” This, of course, is a con¬ 
clusion not based upon any subsidiary findings. Why 
should petitioner resort to a subterfuge, when such a sub¬ 
terfuge was not necessary? 

The Board then charges petitioner with “knowing and 
willful” violations because petitioner did not request the 
Board for an “administrative ruling.” At that time peti¬ 
tioner was engaged in correspondence with the Chief of the 
Enforcement Section, seeking to clarify conflicting views 
between this officer and previous pronouncements of the 
Board. There was thus no duty upon petitioner to seek such 
a ruling. In brief, the following statements of the Board 
and its members show that petitioner’s operations were not 
willfully and knowingly in violation of the regulations: 

“In addition to the public demand and need for air 
transportation services furnished by the certificated air 
carriers on regularly scheduled operations, there is pub¬ 
lic demand and need at the present time for air services 
on an irregular basis both to certificated and non- 
certificated points. Such irregular services vary 
greatly with respect to type of service, and fill a need 
which, because of fluctuations in the demand and the 
impossibility of determining where and when the de¬ 
mand will arise, by its very nature cannot be fulfilled 
economically by carriers operating on regular schedules 
and routes. Such services can be performed by non- 
certificated air carriers, and because of their knowledge 
of local conditions or willingness to perform specialized 
types of services such services can frequently be per¬ 
formed by them more adequately, economically and 
quickly than by certificated carriers. ...” (J.A. 354) 
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In a letter written by Civil Aeronautics Board Chairman 
Landis on August 13, 1947, he stated: 

. . Actually, our studies indicate that carriers 
operating the larger transport types of aircraft . . . 
tend to confine the bulk of their operations to a rela¬ 
tively few points. Such practice is not inconsistent 
with the cO'ticept of irregular operations set forth in 
section 292 . 1 .” (J.A. 381) 

Respondent states on page 3 of its brief that because of 
the professed inability of many operators to understand 
the limits upon the operating authority conferred by earlier 
versions of the exemption regulation, the Board evolved 
standards for determining the extent of operations per¬ 
mitted between the same points and cites the Investigation 
of Non-Scheduled Air Services, 6 C. A. B. 1049, 1053-1056 
(1946), as one place where the proper standards are set 
out. Petitioner submits that a proper standard is not set 
out when the Board itself pointed out that it did not have 
the full factual basis customarily required. The opinion 
states, at page 1052: 

“Despite the assistance of the many witnesses who 
appeared and gave us the benefit of their knowledge, 
experience, and judgment, the present proceeding has 
not developed the full factual basis which the Board 
customarily requires before making determinations 
of regulatory policy. An earlier inquiry by the Board 
developed sketchy information concerning the nature 
and extent of nonscheduled air services during the 
year 1940. The present inquiry has developed much 
useful information concerning the services performed 
by the so-called fixed-base operators. Since the hear¬ 
ings were held and the oral argument heard, the ter¬ 
mination of the war has released thousands of trained 
airmen and made available hundreds of aircraft, and 
many of these airmen and aircraft are being organized 
to conduct important new air transportation services, 
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relying upon their exempt status under section 292.1. 

“A number of these air transportation services 
are being conducted with DC-3’s and with other planes 
of comparable capacity and speed. Although pur¬ 
porting to constitute nonscheduled operations covered 
by section 292.1, some of these services appear to be 
providing facilities and services comparable to those 
offered by certificated air carriers. Since the great 
majority of these services were inaugurated after the 
close of the war they were not represented at either 
the hearing or the oral argument held in this investiga¬ 
tion. (Indeed many of them were still overseas in 
the military services.) Thus we have no direct in¬ 
formation with respect to the extent, scope, or char¬ 
acter of this service. ...” [Italics supplied.] 

The regulations in question were adopted from infor¬ 
mation obtained as to services performed by the so-called 
“fixed-base” operators since the Board had “no direct in¬ 
formation with respect to the extent, scope, or character” 
of the services being performed after the close of World 
War II. These regulations, based upon the information 
received by the Board in its inquiry mentioned above con¬ 
cerning the services performed by the “fixed-base” oper¬ 
ators, were adapted to the regulation of that type of 
operator. However they have been made applicable to car¬ 
riers in the class in which petitioner belongs, as a result of 
which this confusion has arisen in the industry. Now, how¬ 
ever, there is an investigation under way (J.A. 51-57) for 
the purpose of obtaining current economic and other in¬ 
formation (J.A. 51) concerning noncertificated operations 
in order that the Board may determine a policy with respect 
to Large Irregular Carriers, to which class petitioner 
belongs. 

The Board itself has stigmatized petitioner’s operations 
as “willful violations,” and then proceeded to use this 
determination as a basis for not following the more orderlv 
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procedure which Member Adams, in his dissenting opinion, 
stated had been followed in the majority of the Board’s 
cases dealing with irregular carriers. (J.A. 25) 

There is no claim made here that petitioner did not re¬ 
port regularly its operations to the Board on the prescribed 
forms. In fact petitioner reported all of its flights. Where, 
as here, the acts complained of are openly admitted in re¬ 
ports made to the Board, this alone creates a strong pre¬ 
sumption that the carrier did not willfully operate its 
flights in violation of law. Clear and convincing evidence 
over and above the reported flights themselves is required 
(Morrisette v. United States, U. S. Supreme Court, October 
1951 Term, 20 Law Week 4069). The Board has rested 
its decision of wilfulness solely upon the number of flights 
made and fully reported. 

In Rainbow Dyeing & Cleaning Co. v. Bowles, 150 F. 2d 
273, at page 279, this Court, in considering whether one was 
a “willful” violator of a regulation, stated: 

“... (1) Regulation 165 was capable of being honestly 
and reasonably understood in the sense for which ap¬ 
pellant contends, and (2) if appellant, after taking all 
‘practicable precautions’ to understand the Regula¬ 
tion, honestly disagreed with what appellant knew to be 
the Administrator’s interpretation, and acted in ac¬ 
cordance with appellant’s different interpretation in 
order that the question might be judicially decided, ap¬ 
pellant was not a ‘wilfull’ violator of the Regulation.” 

In Felton & Stone v. U. S., 96 U. S. 700 at page 702, the 
Court said: 

“. . . Doing or omitting to do a thing knowingly and 
willfully, implies not only a knowledge of the thing, but 
a determination with a bad intent to do it, or to omit 
doing it. ‘The word “willfully,” ’ says Chief Justice 
Shaw, ‘in the ordinary sense in which it is used in 
statutes, means not merely “voluntarily,” but with 
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a bad purpose.’ Com. v. Kneeland, 20 Pick., 220. ‘It 
is frequently understood,’ says Bishop, ‘as signifying 
an evil intent without justifiable excuse. ’ Cr. L., Vol. I., 
sec. 428.” 

In California v. Latimer , 305 U. S. 255, at page 261, the 
Court said: 

“. . . it may be doubted whether a refusal to comply 
with the regulation would be deemed willful, if based 
on an honest belief that the Act is not applicable # * 

CONCLUSION 

It is respectfully submitted that the Court should set aside 
the orders of the Civil Aeronautics Board here under 
review. 

Respectfully submitted, 

(S.) Warren E. Miller, 

910-17th Street, N. W., 
Washington 6, D. C., 
Attorney for Petitioner. 
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1ST THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

October Term, 1951 


No. 11,260 


AIR TRANSPORT ASSOCIATES, INC., 


V. 


Petitioner , 


CIVIL AERONAUTICS BOARD, 

Respondent 


MOTION TO HOLD IN ABEYANCE (PENDING DECI¬ 
SION BY UNITED STATES SUPREME COURT OF 
QUESTIONS CERTIFIED BY THIS COURT INVOLV¬ 
ING VALIDITY OF RESPONDENT’S REGULATION 
AND WHICH WILL BE DECISJVE^OFJPHE^ ISSUES 
IN THIS CASE), OP III FOR 

REHEARING 

I 

MOTION TO HOLD IN ABEYANCE 

Comes now Petitioner and moves the Court to hold in 
abevance further action in this case, and for cause thereof 
shows to the Court as follows: 

The regulation here under consideration was issued by 
the same agency under the same law respecting the same 
subject matter as the regulation challenged in the case of 
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Civil Aeronautics Board, et al. v. American Air Transport, 
Inc., et al., Xo. 11,115 in this Court; and is, in effect, a prior 
amendment to the same regulation that is under considera¬ 
tion in that case. In that case this court on June 12, 1952 
certified four questions to the United States Supreme Court 
for determination. 

The question presented in the American Air Transport 
case, now Xo. 126 in the Supreme Court of the United 
States, October Term, 1952, as stated by the Solicitor Gen¬ 
eral of the United States in his application for order to 
this court to send up the entire record filed in that case is: 

“Does the Civil Aeronautics Act, the Administrative 
Procedure Act, or the Fifth Amendment require an 
evidentiary" hearing as a prerequisite to the issuance 
by the Civil Aeronautics Board of a regulation cutting 
down or limiting the scope of a temporary exemption 
from the certification requirements of the Civil Aero¬ 
nautics Act which the Board had established by a pre¬ 
vious regulation?” 

Respondent is a party in this court in both cases, which 
involve the validity of similar regulations promulgated by" 
respondent, involving in many respects the same basic 
questions. Xo loss or prejudice will result to respondent 
if this action is held in abeyance pending decision by the 
United States Supreme Court of the four questions certi¬ 
fied there by this court. It is respectfully submitted that 
by thus exercising its control over this litigation, the court 
may promote economy of time, effort, and expense of liti¬ 
gation, may obviate the necessity of the Supreme Court 
considering this case and that it will be in keeping with 
the orderly administration of justice for this court to with¬ 
hold further action herein until a decision has been rendered 
by the United States Supreme Court upon the questions 
certified to it for decision. 
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The orders of the Civil Aeronautics Board here under 
review revoke the operating authority of petitioner with 
the resultant loss of property and its business, which is 
substantial. 

The chief difference between the case of Civil Aeronautics 
Board, et al. v. American Air Transport, Inc., et al., and the 
instant case is that the Agency issued a new regulation in 
that case, whereas in the instant case the Agency issued an 
official “Interpretation” which amounted to an amendment 
of a prior similar regulation, which had the same impact 
upon petitioner’s property interest and business as that 
experienced by American Air Transport, Inc., from the 
later regulation. 

The Board here seeks to enforce its published “Inter¬ 
pretation” of Part 291 of its Economic Regulation, which 
“Interpretation” (J. A. 57-63) greatly restricted peti¬ 
tioner’s operations by cutting down or limiting the scope of 
its activities after it had commenced business and acquired 
property under the terms of a regulation that had been in 
effect for some time before and after petitioner commenced 
operations. 

After the issuance of this “Interpretation”, petitioner 
was not permitted to operate as regularly and frequently 
as was possible before the “Interpretation” was issued. 
It therefore appears that the decision of the United States 
Supreme Court upon the questions certified may be deter¬ 
minative of the instant case. 

On March 2, 1951, in a further attempt to clarify Part 
291 of its regulation, the Board, for the first time by regu¬ 
lation, specified that a specific number of trips per month 
between designated points was prohibited. The lawfulness 
of this amendment to the regulations issued March 2, 1951, 
came before this Court in the case of Civil Aeronautics 
Board, et al. v. American Air Transport, Inc., et al., No. 
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11,115. The three judges of this Court sitting on that case 
were in agreement that if a new regulation should legally 
be regarded as amending existing licenses, adjudicatory 
hearings for the benefit of persons holding such licenses 
were necessary. No majority of this Court was able to 
agree upon a disposition of that case and, therefore, on 
June 12, 1952, this court certified the following questions 
to the United States Supreme Court for decision: 

‘‘Where operating authority is granted by a regu¬ 
latory agency and a private company operating there¬ 
under acquires property and business in so doing, is 
a new regulation of the agency which in fact substan¬ 
tially injures or in large part destroys such property 
interests or business 

(1) void as to that licensee unless an adjudicatory 
hearing is held, because it is on its face an amendment 
of his license; or 

(2) valid if adopted by a rule-making procedure, 
provided the new regulation merely defines the terms 
of the old in ways not shown to be arbitrary or capri¬ 
cious; or 

(3) does its validity as to that licensee depend upon 
a finding of fact that it does or does not in fact vary 
the terms of the license; or 

(4) does its validity depend upon some other con¬ 
dition?” 

As expressed in the “Statement” filed June 12,1952, one 
of the judges of this Court was of the opinion that the new 
regulation added a crippling limitation to the number of 
irregular trips permitted under the carrier’s license, which 
limitation will substantially injure and in large part de¬ 
stroy its existing property and business; and that this con¬ 
stituted an amendment of the license which, under the Con¬ 
stitution and statutes, is invalid without an adjudicatory 
proceeding. 
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Another judge was of the opinion that amendment of a 
regulation without an adjudicatory proceeding is valid, 
although admitting it would have the effect of destroying 
substantial parts of the carrier’s business. 

The third judge was of the opinion that the decisive ques¬ 
tion was whether the new regulation provided a proper or 
reasonable definition of the terms “regularity or with a 
reasonable degree of regularity” of the original license; 
and that this was a question of fact to be determined upon 
factual criteria, devised from studies of actual operations 
of regular carriers and of irregular carriers. 

In that case ( Civil Aeronautics Board, et al. v. American 
Air Transport, Inc., et al.) as in this case, the Court had 
under consideration an amendment to the Board’s regula¬ 
tions relative to allowable frequency of flights. The ten 
“Interpretations” of Part 291 of the regulations issued 
December 10, 1948, after petitioner began its operations 
(J. A. 57) w r ere just as much a “new regulation” or 
“amendment” of the regulation as was the regulation 
issued March 2, 1951, under consideration in the case of 
Civil Aeronautics Board, et al. v. American Air Transport, 
Inc., et al. 

The difference between the case of American Air Trans¬ 
port and the instant case is that in the former the Board 
attempted to amend the regulation to regulate frequency. 
In the instant case, however, the Board has attempted to 
amend the regulation to regulate frequency by issuing an 
“Interpretation”. This is the only difference between the 
two cases. The “Interpretation” is, in effect, an amend¬ 
ment to the regulation or a new regulation; but it is not 
valid because it was not adopted in accordance with the 
procedure laid down by statute. (See first question certi¬ 
fied to the United States Supreme Court, hereinbefore 
quoted.) 
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It is petitioner’s position that an agency cannot lawfully 
amend a regulation which reduces the scope of its out¬ 
standing license without giving it an opportunity to be 
heard upon such amendment before it is issued. 

Prior to December 10, 1948, the license under which peti¬ 
tioner was operating was unrestricted with respect to the 
number of trips permitted. Then, petitioner’s operations 
were for the first time restricted by the Board’s ten ‘‘Inter¬ 
pretations” of irregular and regular service as set forth 
in Part 291 of its regulations as adopted by regulations — 
Serial Xo. ER-151 and ER-154 (Appendix to petitioner’s 
brief, pp. 71-77). 

Therefore, if the United States Supreme Court takes the 
position of the first judge mentioned in the “Statement” 

(p. 10), i. e., that this new or amended regulation is invalid 
without an adjudicatory proceeding directed to such regu¬ 
lation, then, clearly the decision of this Court dated July 
10,1952, in this case should be set aside. On the other hand, 
if the United States Supreme Court adopts the position of 
the third judge mentioned in the “Statement” filed June 
12, 1952, in the case of Civil Aeronautics Board, et al. v. 
American Air Transport, Inc., et al., as appearing on page 
11 thereof, that the decisive question is whether the restric¬ 
tions of the new regulation are or are not a reasonable defi¬ 
nition of regularity, which is a question of fact, then this 
case involves a question of fact that can only be determined 
from studies of actual operations of regular carriers and 
of irregular carriers, similar to the criteria utilized by the 
three-judge-court in Brady Transfer & Storage Co. v. 
United States, 335 U. S. 875; and this Court should either 
make or enter an appropriate order to provide for a deter¬ 
mination and a finding as to whether the December 10, 1948 
“Interpretation” does or does not, in fact, change the terms 
of petitioner’s existing license. (An interesting study of 
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the impact of similar regulations appears at Pages 631- 
637 of the Joint Appendix.) 

The fourth question certified by this Court, “does its 
validity depend upon other conditions?” in effect, leaves 
the whole matter of the validity of the regulation in ques¬ 
tion open to any possible ruling by the Supreme Court. It 
will thus be seen that the answers which the United States 
Supreme Court gives to either one or more of questions (1), 
(3), and (4) certified to it for answer will undoubtedly 
control or at least have a material effect upon the disposi¬ 
tion of this case. 

Kansas City S. R. Co. v. United States, 282 U. S. 760, 
75 L. Ed. 684; 

Landis v. North American Co., 299 U. S. 248, SI L. Ed. 
153; 

Hurd v. Modes, 28 F. 897. 

Wherefore, Petitioner moves the Court to hold in abey¬ 
ance any further action in this case, including action upon 
thir: Motion for Rehearing until the United States Supreme 
Court acts upon the four questions certified to it by this 
Court on June 12, 1952, in the case of Civil Aeronautics 
Board, et al. v. American Air Transport, Inc., et al. No. 
11,115, which certificate presents questions involving the 
validity of respondent’s regulation and which, it is believed, 
will be decisive of the issues of this case. 

Warren E. Miller, 
Attorney for Petitioner. 

n 

MOTION FOR REHEARING 

Comes now petitioner and moves the Court for a re¬ 
hearing of the above styled and numbered cause, and in 
support thereof respectfully shows that this cause raises 
fundamental issues which the Court has not decided, and 
that the Court apparently did not consider certain evi¬ 
dence contained in this voluminous record when dealing 
with other issues. 
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1. The Court Failed to Rule upon the Decisive Issue of 
Whether the Board Could Properly Reject Evidence 
Relating to the Public Interest. 

Petitioner is charged with violating a regulation (291) 
of the Board, adopted pursuant to § 416 of the Civil Aero¬ 
nautics Act. 1 The statutory requirement for Board action 
under that section is that the action be “necessary in the 
public interest.” 1 Finding that the operations of irregular 
carriers are “necessary in the public interest,” the Board 
in 194S issued its regulation 291. The purpose of the regu¬ 
lation is stated in detail in the findings made to support its 
regulations as follows: 

“In addition to the public demand and need for air 
transportation services furnished by the certificated 
air carriers on regularly scheduled operations, there 
is public demand and need at the present time for air 
services on an irregular basis both to certificated and 
non-certificated points. Such irregular services vary 
greatly with respect to type of service, and fill a need 
which, because of fluctuations in the demand and the 
impossibility of determining where and when the de¬ 
mand will arise, by its very nature cannot be fulfilled 
economically by carriers operating on regular sched¬ 
ules and routes. Such services can be performed by 
non-certificated air carriers , and because of their knowl¬ 
edge of local conditions or willingness to perforin 
specialized types of services such services can fre¬ 
quently be performed by them more adequately , eco¬ 
nomically and quickly than by certificated carriers . To 
require the certification of such carriers at the present 
time would be impracticable because it would be neces¬ 
sary to issue a certificate of public convenience and 
necessity which would either impose no substantial 
limitations upon operations or which would substan- 


1 49 U. S. C. 496. 
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tially reduce the flexibility and usefulness of the opera¬ 
tions of such carriers.” 

If it is true, as the Board says, that irregular services fill 
a need which cannot be met by other carriers, a fair issue 
seems to be, Did Petitioner fill such a need? 

This Court holds (Opinion p. 10), that “The analysis 
does, in fact, show extended breaks in service, and Asso¬ 
ciates’ operations in some months reported might well be 
held to conform to its authority.” 

When the Board issued petitioner its Letter of Registra¬ 
tion, it found that such was in the public interest. There 
has been no finding that the continuance of this Letter of 
Registration will not be in the public interest, and absent 
such finding by the Board, the revocation was without 
authority of law. 

Petitioner sought to introduce evidence with respect to 
the public interest and the public convenience and neces¬ 
sity of petitioner’s operations between Seattle and Alaska, 
but the Examiner and the Board refused to receive or 
consider such evidence, thereby thwarting the very public 
interest which supports the regulation claimed to be vio¬ 
lated. That evidence should have been admitted, and, if 
it were considered, a different conclusion would probably 
have been reached. 

This Court has scrupulously required that somewhere in 
the course of this type of litigation, evidence with respect to 
the propriety of the administrative ruling be admitted and 
considered. See Gibson Wine Company v. Snyder, U. S. 
App. D. C., 194 F. 2d 329. In the cited case, the Court was 
divided on the issue of whether the agency or the District 
Judge should consider the evidence, but the Court made it 
clear that the evidence was proper, and a majority of the 
Court relied upon this type of evidence for decision. In 
the instant case, neither the agency nor this Court can con- 
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sider the evidence because every offer was consistently 
rejected by the Examiner and the Board. 

The standards established by the regulation petitioner 
is averred to have violated were fixed in 1946 after explora¬ 
tion by the Board of the situation then existing in the “fixed 
base” operations conducted by small aircraft. Operations 
such as are now being carried on by petitioner and other 
large irregular carriers were not then known. An explora¬ 
tion of the facts currently existing was recently begun by 
the Board in order that it may promulgate new rules for 
such carriers, including the determination of the issuance 
to them of Certificates of Public Convenience and Necessity. 
The regulation under which petitioner is charged has been 
outmoded by the development of aviation under our com¬ 
petitive system of enterprise, and is repugnant to the 
declaration of policy contained in Section 2 of the Civil 
Aeronautics Act, as amended (49 U. S. C. 402). 2 


2 Section 2 of the Civil Aeronautics Act, as amended, (49 U. S. C. 402) 
provides: “In the exercise and performance of its powers and duties 
under this Act, the Authority shall consider the following, among other 
things, as being in the public interest, and in accordance with the public 
convenience and necessity— 

(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of 
the national defense; 

(b) The regulation of air transportation in such manner as to recog¬ 
nize and preserve the inherent advantages of, assure the highest degree 
of safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the sound develop¬ 
ment of an air-transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and 

(f) The encouragement and development of civil aeronautics.” 
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2. The Court Failed to Consider the Issue of Whether the 
Board Can Lawfully Refuse to Hear Applications for 
Operating Rights Filed Long Prior to This Proceeding 
to Revoke A License. 

The Congress declared, in § 401(a) of the Act, that “No 
air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board . . .”, 
and, in § 401(c), that “the Board shall set applications for 
such certificates for public hearing and “shall dispose of 
such applications as speedily as possible.” 

On May 9, 1949, Petitioner filed an application for a 
certificate pursuant to the Civil Aeronautics Act (J. A. 
749). The Board, by regulation, later provided that As¬ 
sociates should file an application for an exemption, which 
Associates did (Opinion p. 4). 

And, the Board did not set either of these applications 
for hearing, although the Act requires a hearing “as 
speedily as possible.” 3 

In such applications, a fundamental issue is whether the 
services proposed are required by the public convenience 
and necessity. It is certainly within the realm of proba¬ 
bility that the Board could find that either or both of such 
applications should be granted. Yet, the Board refused 
to hear either application, and, instead, instituted this 
action against Associates to revoke its license. 

By these actions, the Board has done two things: (1) it 
has failed to follow the statutory mandate and (2) it has 

3 The effect is to deprive Associates of any current operations to prove 
the public convenience and necessity for its services, and to deprive Asso¬ 
ciates of the profits of its established business, some of which would be 
expended to try its applications. The statute requires speedy disposition 
of applications for certificates. Section 401(c) of the Civil Aeronautics 
Act (49 U. S. C. 481) provides: “(c) Upon the filing of any such applica¬ 
tion, the Authority shall give due notice thereof to the public • • • Such 
application shall be set for public hearing, and the Authority shall dispose 
of such application as speedily as possible .” (Italics supplied) 



12 


used its control over its docket to decide the last of three 
mutually exclusive cases pending before it. For both of 
these reasons, this Court should reverse the Board. 

In the first place, Congress anticipated that there would 
be an extension of air services under the Civil Aeronautics 
Act. While the Board decides, on the basis of standards 
established by Congress, what air services are required, the 
Board cannot long delay a decision on applications. The 
Civil Aeronautics Act requires the Board to decide such 
applications “as speedily as possible”. This is not a 
pious hope; it is expressed in language of command. The 
prescription in detail of the successive steps to be taken in 
disposing of applications for certificates of public con¬ 
venience and necessity, with the important consequence of 
protecting third parties, demonstrates the mandatory 
nature of the statute. Richbourg Motor Co. v. United 
States, 281 U. S. 528, 534, 74 L. Ed. 1016, 1022. For over 
2 j /2 years Petitioner has attempted to bring before the Board 
evidence concerning the requirements of public convenience 
and necessity for the type of service it is now giving. The 
Civil Aeronautics Act gives Petitioner a right to present 
this evidence, and the Board consistently refuses to acknowl¬ 
edge this right. It is no answer to contend that the Board 
prefers to hear such evidence in connection with an appli¬ 
cation for exemption, because the Board has not set for 
hearing Petitioner’s application for exemption. 

In the second place, the Board here is doing what this 
Court recently said the Board could not do. In Northwest 
Airlines v. Civil Aeronautics Board, 194 F. 2d 339, this 
Court considered applications for certificates filed by com¬ 
peting air carriers for the same service, and the Court 
directed the Board to give comparative consideration to 
all of the competing applications. In the instant case, Peti¬ 
tioner’s applications for a certificate, and for an exemption 
are in conflict with the Enforcement Attorney’s motion to 
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revoke Petitioner’s license. The principles of the North¬ 
west case, require the Board to give comparative considera¬ 
tion to Petitioner’s applications. 

Moreover, the Board has discriminated against Peti¬ 
tioner. On the same dav the Board revoked Petitioner’s 

m/ 

license, the Board 

(a) Instituted a proceeding to obtain current eco¬ 
nomic and other information concerning non-cer- 
tificated operations in order that the Board may de¬ 
termine its future policy with respect to large irregu¬ 
lar air carriers, such as Petitioner, and 

(b) Voluntarily rescinded an order which it had 
issued cancelling the license held by Modern Air Trans¬ 
port, thereby restoring Modern to the field of irregu¬ 
lar carriers and leaving Petitioner the only large ir¬ 
regular carrier whose license is revoked for regularity 
of flights. 

Common fairness and equality of treatment demand that 
the Board grant to Petitioner the same treatment afforded 
others in Petitioner’s class, and the shuffling of dockets by 
the Board to achieve a discriminatory result must not be 
permitted. 

The Board’s opinion does not show why one carrier 
should be treated one way and the other the opposite way, 
so far as the basic consideration of willful violations of the 
Civil Aeronautics Act is concerned. If the Board’s decision 
w^as correct in the case of Modern Airlines, which it held 
to have willfuly violated the same regulation with which 
petitioner is charged with having violated, it is not under¬ 
standable why petitioner was not treated the same way. 
Modern was permitted to continue its operations until the 
disposition of the Large Irregular Carriers investigation. 
Petitioner was not. A review of the flights made by each 
carrier shows them to be quite similar. The two rulings 
when considered together are not only conclusive but show 
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a discrimination and arbitrary action on the part of the 
Board. It is the statutory duty of the court to see that the 
Board is not arbitrary. Sec. 10(e) (B)(1) of the Adminis¬ 
trative Procedure Act, 60 Stat. 243 (1946), 5 U. S. C. A. 
§ 1009(e) (B)(1). 

It is not believed that an administrative agency can 
validly reach one result in respect of one party and the 
opposite result in respect of another under these circum¬ 
stances without properly rationalizing the difference. The 
administrative agencv has not shown whv and how it 
reached two different results with respect to two carriers 
who have been held to have willfully violated the regulation. 
As a judge of this Court said in his dissenting opinion, in 
the case of National Air Freight Forwarding Corporation 
and National Carloading Corporation v. Civil Aeronautics 
Board , No. 10630, in its decision of April 10, 1952, at 
page 26: ''MR 

• * * Our functions as a court are very limited in 

these cases. But we have one clear mandate, and that 
is to guarantee that agency action is not arbitrary. 
That does not mean personal or official malice or bad 
feeling. It means legal arbitrariness, and that, in its 
simplest terms, includes the treatment of one person 
one way and another person another way without a 
reasonable justification for the difference. # # # ” 

3. The Procedures Followed Deprive Petitioner of A Fair 

Hearing 

In its opinion, the Court apparently accepted, without 
question, the propriety of the Board’s regulation, the 
Board’s statement of the criteria to be applied, and the 
Board’s conclusion that these criteria were violated. In 
cases involving other administrative agencies, however, this 
Court has been reluctant to accept, upon the basis of the 
substantial evidence rule, administrative determinations 
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which result in the taking of a citizen’s property. As¬ 
sociates may not have a vested right to become an air 
carrier, but once that right is obtained, Associates has 
vested business and property rights which may not be 
taken away without due process of law. In re Carter , 85 
App. D. C*229, 177 F.2d 75 
The effect of the Court’s opinion is that the Board can 
establish a regulation, 4 and interpret the regulation, 5 and 
refuse to hear an application for a broader operating license 
which the same regulation required to be filed, 6 and institute 
a proceeding to take away valuable property , 7 and decide 
the facts in the first and, for all practical purposes, in the 
final instance, 8 and make a finding of willfulness based upon 
correspondence which raised a bona fide dispute between 
the Enforcement Office and Associates, without any com¬ 
munications from the Board itself 9 and revoke Associates’ 
license and put Associates out of business. And, not once 
does a judge of a Federal Court determine the propriety 
of any of these actions upon a preponderance of the 
evidence. 


8 “In this respect the warnings from the Enforcement Office to Asso¬ 
ciates are relevant and, together with the replies thereto establish the 
willfulness of these violations.” (Opinion p. 11) 

4 “The then-effective Regulations provided in pertinent part . . .” 
(Opinion p. 2) 

3 “On Dec. 10. 194S, the Board issued an interpretation’ of its Regu¬ 
lations” (Opinion p. 3) 

6 “Associates complied with this requirement and, so far as the record 
in this case shows, its application has not yet been finally determined by 
the Board.” (Opinion p. 4) “The simple answer is that the Board 
might have chosen to exempt no one.” (Opinion p. 7) 

7 “. . . the Enforcement Office of the Board filed a Motion for Institu¬ 
tion of Enforcement Proceedings . . . The Board issued an order to show 
cause . . .” (Opinion pp. 4-5) 

8 “The analysis does, in fact, show extended breaks in service, and 
Associates’ operations in some months might well be held to conform to 
its authority. But our problem is whether the Board’s finding of exces¬ 
sive frequency and regularity is based upon substantial evidence in the 
record as a whole and we think it clear that it is.” (Opinion p. 10) 
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The language used by the Supreme Court in Crowell v. 
Benson, 285 U. S. 56, 57, is descriptive of the action followed 
by the Board: 

“The recognition of the utility and convenience of 
administrative agencies for the investigation and find¬ 
ing of facts within their proper province . . . does 
not require the conclusion that there is no limitation of 
their use, and that the Congress could completely oust 
the courts of all determinations of fact . . . That 
would be to sap the judicial power as it exists under the 
Federal Constitution, and to establish a government 
of a bureaucratic character alien to our system. 
Wherever fundamental rights depend, as not infre¬ 
quently they do depend, upon the facts, and finality as 
to facts becomes in effect finalitv in law.” 

Not once is the propriety of any of the Board’s action de¬ 
termined, upon the facts, by a judge. 

This Court does not consider that the Board has a clear 
and established power to treat irregular carriers in such a 
cavalier manner. On June 12, 1952, this Court certified 
to the Supreme Court questions of law. This action cer¬ 
tainly casts doubt upon the Board’s power to regulate 
irregular carriers out of business. 10 The instant proceed¬ 
ing is similar to the one in which the Court certified ques¬ 
tions. Instead of passing a regulation in accordance with 
law the Board has made, and is enforcing what it calls an 
“Interpretation,” but this is in effect a new or amended 
regulation as it established a crippling limitation upon 
Petitioner’s operations. 

The point here is that the Board, instead of regulating a 
carrier out of business, revokes his license upon the basis 
of its own interpretations of its regulations. The Board’s 
decision, of course, is not made in the vacuum of what ex- 


10 No. 11,115 Civil Aeronautics Board v. American Air Transport, U. S. 
App. D. C. 
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isted in August, 1948, as the Court seems to hold (at page 
10 of its Opinion) saying, “the 1949 Regulation did not 
establish new criteria for determining whether flights are 
irregular and infrequent.” But, the Board did, through 
its “Interpretations” of its regulations, publish a series 
of charts showing permissible operations not apparent 
from its regulations in effect when petitioner began busi¬ 
ness. The continually narrowing view which the Board 
holds toward irregular operations is demonstrated by the 
changes which the Board has made in its regulations. 

The 1948 regulation, which the Court considers to be 
applicable here (Opinion p. 2) did not contain any limita¬ 
tions in the number of trips to be operated, nor the days 
of the week upon which such trips could be operated. 

The December 10, 1948 amendment, 11 however, referred 
specifically to operations on the same day of the week, and 
recurring periods of 4 days (J. A. 60). Theretofore, there 
was no criteria of a period of days, or even weeks, to test 
irregular services. In this amendment, the Board approved 
as manv as 11 one-wav flights in a period of 26 davs 
(J. A. 63). 

In 1950, one month prior to pretrial conference in this 
case, the Board issued its “Opinion”, which was not based 
upon evidence, that the Regulation was not intended to 
permit “route services between fixed terminii.” 

In 1951, the Board issued a regulation saying that not 
more than 3 trips between specified cities, and not more 
than 8 trips between any other cities could be operated 
under its exemption Regulation. (This latest restriction is 
the subject of the question certified to the Supreme Court 
by this Court.) 12 


11 Adopted Dec. 10, 194S. 

12 In No. 11,115 Civil Aeronautics Board V. American Air Transport , 
U. S. App. D. C., June 12, 1952. 




18 


This Court said that the 1949 regulation did not establish 
“new criteria for determining whether flights are irregu¬ 
lar and infrequent” (Opinion p. 10). It is submitted, how¬ 
ever, that the Board did apply new criteria, as shown by 
its opinions. 

In its Opinion, the Board stated that: 

“Frequent and consistent operations over regular 
routes have never been authorized, nor can it be suc¬ 
cessfully contended that the period of time embraced 
by respondent’s regular operations, well over a year, 
constituted a ‘peak season’ ” (J. A. 37). 

Analysis of this holding will demonstrate that the Board 
did apply new criteria, whether or not the 1949 regulation 
set them out in so many words. It is important to remem¬ 
ber that this is the sentence in which the Board sets forth 
the criteria it uses to reach a conclusion. 

(1) “Regular routes” is the keynote of the new criteria 
as shown by the above quotation. The board did not say 
“frequent and consistent operations” were not authorized. 
The Board could not say this because a principal basis for 
its regulation is to fill a need which, because of “fluctuations 
in demand” cannot be “fulfilled economically by carriers 
operating on regular schedules and routes.” What the 
Board is doing is applying its 1950 interpretation to Peti¬ 
tioner, and the Board is saying that Petitioner operated 
over regular routes. This was not considered sinful until 
1950, long after Petitioner commenced operations. Indeed, 
it is impossible to fly aircraft except over routes. Airways 
must be followed. When does a route become a “regular 
route”? In the Board’s Opinion of May 25, 1950, a route 
became regular when it was between “fixed terminii” and 
was operated with large aircraft. The Board found in 1950, 
for the first time, that the regulation did not permit ‘ ‘ a pat¬ 
tern of operations which shows a concentration of relatively 
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frequent and regular flights between a limited number of 
pairs of points” 11 C. A. B. 609, at p. 614, footnote 18. The 
Board there referred to relatively frequent flights, but in 
dealing with Petitioner, no reference was made to “re¬ 
lative”. It seems clear that the “relative” criterion 
referred to the relation between traffic demand and the 
ability of certificated air carriers to meet the demand, 
i. e., relative to the regular carriers’ service. It therefore 
appears, from the Board’s own language, that new and dif¬ 
ferent criteria are being applied to Petitioner. 

(2) “Peak season” is another criterion which the Board 
applied to Petitioner, which is not specifically set forth in 
the 1948 regulation. What period of time is involved? The 
Board savs, “Well over a vear.” The calendar analvsis 
shows operations for March, 1949 through June, 1950—a 
period of 15 months. Yet, this Court has held, “The analy¬ 
sis does in fact show extended breaks in service, and As¬ 
sociates’ operations in some months reported might well 
be held to conform to its authority” (Opinion p. 10). Thus, 
during the 15 months analyzed, the Court says that opera¬ 
tions during some months are not improper, under the 
1948 criteria. While the Court does not set forth the exact 
number of months, “some” means at least 3. The Board, 
however holds to the contrary hv saying that Petitioner 
operated regularly for well over a year. Obviously, in 
determining “peak periods” the Board included every 
month , while this Court has held that some months should 
be excluded. 

The exclusion of those months will show that whatever 
regularity may have occurred, under the 1948 criteria, it 
did not occur during each month. Yet, the Board discarded 
its 1948 criteria, and based its decision on a finding (disap¬ 
proved by this Court) that regular operations extended 
“well over a year.” 
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This is the basis for the Board’s rejection of a “peak 
season” defense. That basis, however, is not supported by 
the evidence, because this Court found to the contrary. Not 
onlv does this Board finding violate the substantial evi- 
dence rule, but it also clearly shows that the Board did not 
apply the 194S criteria. Consequently, Associates was not 
judged by a dispassionate tribunal applying the criteria 
established in 194S, but by an agency which, in effect, was 
judging Associates by its current, 1951, interpretations. 

4. The Interpretation or Amendment to the Regulation 
Adopted in December, 1948, Was not A “Just and Rea¬ 
sonable Regulation” As Required by Section 416 of the 
Civil Aeronautics Act (49 U. S. C. 496). 

This is shown by the charts appearing in Joint Appendix, 
pages 631-637, covering the period July 1, 1949 to June 30, 
1950. As shown in Joint Appendix, page 637, the Board 
has declared by official action that SS.9% of the transporta¬ 
tion performed by large irregular air carriers was as- 
sertedly performed illegally; that only .8% of the transpor¬ 
tation performed by large irregular air carriers was trans¬ 
portation legally performed; and that the Board has ex¬ 
pressed no opinion on only 10.3% of the transportation 
performed by large irregular air carriers. 

If a regulation is just and reasonable, the majority will 
comply and only the minority will be violators. However, 
the unjustness and unreasonableness of this regulation is 
attested to by the fact that only the amazingly low per¬ 
centage of 8/10 of 1% of the carriers show operations in 
accordance with the regulations as determined by the 
Board. 1 1 

The analysis of the operations performed by the carriers 
approved as operating properly under the regulation (J. A. 
653-660) shows that not even one of the carriers approved 
bv the Board were dependent upon air transportation for 
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the greater part of their revenues. This exhibit, therefore, 
clearly demonstrates the unjustness and unreasonableness 
of Regulation 291 as applied to Large Irregular Air Car¬ 
riers. The small fraction of transportation performed by 
the carriers approved as operating properly under the 
regulation could be performed only because such carriers 
were not dependent upon air transportation to provide 
revenues to sustain them. Therefore, these regulations 
were not “just and reasonable” and were not in accord¬ 
ance with Section 416(a) of the Civil Aeronautics Act (49 
U. S. C. 496). 

Section 416(a) further requires that “just and reason¬ 
able classifications or groups of air carriers” shall be estab¬ 
lished bv the Board. The Board failed to establish a dif- 
ferent classification for those air carriers that were using 
large transport equipment which must necessarily gravi¬ 
tate to established routes—since this type of carrier was 
not established as a different type of carrier for the pur¬ 
poses of regulation from the fixed-base, single-engine, three 
or four place aircraft that existed for regulation in 1938. 
This failure to establish different classifications of air car¬ 
riers was contrary to the statutory requirement prescribed 
by Congress in Section 416(a) of the Civil Aeronautics Act 
(49 V. S. C. 496). The Board adopted and applied to 
Large Irregular Air Carriers, including petitioner, a regu¬ 
lation which was in fact unjust and unreasonable as shown 
by the exhibits (J. A. 631-637). Only an insignificant frac¬ 
tion of the Large Irregular Air Carriers could exist within 
such regulations. The court’s attention is invited to this 
evidence as it is not believed that the court has yet con¬ 
sidered the justness and the reasonableness of the regula¬ 
tion under which revocation was sought. 

The court on page 7 of its opinion, in answering peti¬ 
tioner’s argument with regard to the establishment of just 
and reasonable classifications of air carriers, stated: “The 
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simple answer is that the Board might have chosen to 
exempt no one under Section 416.” 

However, the fact remains that the Board did exempt 
petitioner under Section 416(b)(1), and in doing so, is obli¬ 
gated to promulgate “just and reasonable rules and regu¬ 
lations” to be observed in the public interest; and must 
establish “just and reasonable classifications or groups of 
air carriers as the nature of the services performed shall 
require.” On the date the Board revoked petitioner’s 
operating authority, it launched upon an investigation of 
all large irregular air carriers for the purpose of determin¬ 
ing, among other things, the need for their services, the 
type of service best adapted to meet that need, what condi¬ 
tions should be imposed by regulations, whether such 
services are in the public interest, and would they meet the 
Congressional declaration of policy as set forth in Section 2 
of the Civil Aeronautics Act (J. A. 51). 

5. The Court Erred in Approving the Board’s Findings 
with Respect to “Willfulness” . 

The Board’s finding of willfulness cannot be sustained 
on this record. The exchange of correspondence between 
Petitioner’s president and the Enforcement Office proves 
at least one thing: an honest difference of opinion existed 
as to the meaning of the Board’s regulations. Some of 
this difference of opinion resulted from the use by Peti¬ 
tioner of both Paine and Boeing Fields. The Bo a rd’ s 
Examiner apparent l y - be l ie v ed - - that — 

“in ord e r - to make a fi n ding wiih.f a ftpaet . to vio l ation , 
all—eS-the.trifts, petitionpj, .made .he.ta.Ten Anchorage 
nnd Roftinnr TTield^Ai.i^attlp> And.helween Anchorage 
and ' ■ P ai n e- JEi e lfl (at Everett) a & Jxiaa^.h e . t\vee ji. t he 
same two points_AT- A. 539V’ 
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The Court holds that the Board did not include Paine 
Field flights in its finding that Petitioner’s operations ex¬ 
ceeded permissible frequency and regularity. (Opinion 

p. 8) 

Member Adams dissented from the finding of wilfullness. 
This Court should not ignore this division of opinion within 
the Board itself, when it involves the issue of “wilfullness”. 

The Court’s reliance upon Hughes v. Securities and Ex¬ 
change Commission, 85 U. S. App. D. C. 56, 62-63, 174 F.2d 
969, 975-976, appears to be misplaced. That case involved 
an act of omission, and a failure to disclose. Here the 
wilfullness is based upon an act of commission (the flights 
operated) each of which was carefully reported and dis¬ 
closed to the Board. In the Hughes Case, this Court said, 
“readiness and willingness to disclose are not equivalent 
to disclosure”. But, in the case at bar, full disclosure was 
made voluntarily. It can scarcely be expected that willful 
violators will promptly report every fact to the regulatory 
agency, yet Petitioner did this regularly. 

The Hughes case is not a governing decision here. The 
case of Felton & Stone v. U. S., 96 U. S. 700, is more nearly 
in point. As the Supreme Court there said, “Doing or 
omitting to do a thing knowingly and willfully, implies not 
only a knowledge of the thing, but a determination with 
bad intent to do it.” This has not been proved. On the 
contrary, Petitioner shifted operations to Paine Field, 
choosing a place more than 25 miles away from Boeing 
Field. This indicates compliance, not a willful violation. 
Petitioner and the Enforcement Attorney were engaged 
in correspondence, but Petitioner was raising bona fide 
questions. The correspondence, very roughly summarized 
is as follows: 

May 13, 1949—Enforcement Office writes that certain tariff 

change should be made, and that during March, 1949, 
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two or more flights were operated from Seattle to Alaska 
during the last 4 weeks of the month, and during the 
last 3 weeks in the opposite directions. (J. A. 371, 373.) 
May 31,1949—Petitioner replied, explaining the procedures 
established with respect to the tariff problems (J. A. 
370) and that it has misgivings with respect to the possi¬ 
bility of the Board’s regulating quantity rather than 
type of service. (J. A. 379) Petitioner also raised the 
point that the Dec. 10,1948, criteria should not be applied 
(J. A. 380) and stated that it had taken action to diversify 
its operations. (J. A. 388) 

July 6, 1949—Enforcement Office replied in general terms, 
stating that it sees no difference in the extent of per¬ 
missible operations, regardless of economic, geographic, 
and policy considerations. (J. A. 393-4) 

July 16, 1949—Petitioner telegraphs that it has achieved 
compliance, but the huge seasonal demand for freight 
service, and the necessary time to effect tariff changes 
delayed complete diversification. (J. A. 396) 

July 27, 1949—Petitioner wrote a letter amplifying the 
telegram of July 16. (J. A. 397) 

Sept. 2, 1949—Enforcement Office says break in service by 
using Everett Airport (Paine Field) is a good one, but 
care should be utilized in order to assure that each point 
used is a bona fide traffic point. 

Sept. 17, 1949—Petitioner wrote that it had established 
irregularity, and pointed out peculiar circumstances 
which required operations of its services on certain days 
of the week. (J. A. 407-9) 

This last letter was not answered. Instead, on December 
19, 1949, the Enforcement Office filed its motion to revoke 
Petitioner’s license. 

In this correspondence, it should be noted, Petitioner 
raised serious questions with respect to the flexibility of 
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the regulations, depending upon the places served, the 
economic conditions, and the public demand for service. 
Each of these could have been, and should have been, re¬ 
solved by the Board. Not once did the Enforcement Office 
refer anv of these issues to the Board. 

The foregoing summary of the correspondence does not 
show willfulness. On the contrary, it indicates a business¬ 
man (fenced in with new and restrictive regulations) trying 
to make his business succeed and at the same time, trying 
to meet each new requirement which the Office of Enforce¬ 
ment read into the initial regulation. 

It is suggested to the Court that this is the proper place 
to apply the rule that, where there is no attempt at con¬ 
cealment, and no “vicious will”, and the action is open, 
there is no w^rongfulness to be implied. Morisette v. United 
States No. 12, 1951 term, 96 L. Ed. 180. 

It is submitted that the Court’s reliance upon the corre¬ 
spondence and the Hughes case to support a finding of 
willfulness is misplaced. 

CONCLUSION 

Petitioner submits that the Court should grant this mo¬ 
tion for rehearing, decide the issues raised herein, and, 
upon consideration thereof, set aside and hold for naught 
the orders of the Board here under review. 

Respectfully submitted, 

Warren E. Miller, 

910 17th Street, N. W., 
Washington, D. C. 

Attorney for Petitioner. 
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REQUEST FOR ORAL ARUGUMENT 

Because of the importance of the issues here involved, 
it is respectfully requested that the Court permit oral 
argument on these motions. 

Warren E. Miller, 

Attorney for Petitioner. 

CERTIFICATE OF COUNSEL 

I, Warren E. Miller, attorney of record for petitioner, 
and a member of the bar of this Court, do hereby certify 
that the foregoing Motion for Rehearing is presented in 
good faith and not for delay. 

Warren E. Miller, 

Attorney for Petitioner. 

CERTIFICATE OF SERVICE 

I certify that I have mailed a copy of the foregoing 
Motion To Hold In Abeyance (Pending Decision By United 
States Supreme Court Upon Questions Certified By This 
Court Involving Validity Of Respondent’s Regulation And 
Which Will Be Decisive Of The Issues In This Case), 
Hr Thn^lTnVf^j. , ***? For Rehearing, to Emory T. Xunnelly, 
General Counsel, John H. Wanner, Associate General 
Counsel and 0. D. Orment, Attorney, Civil Aeronautics 
Board, Washington 25, D. C., postage prepaid, this 4th 
day of August, 1952. 

Warren E. Miller, 

Attorney for Petitioner. 


(3142) 


BRIEF FOR VETERANS OF FOREIGN WARS OF THE 
UNITED STATES AS AMICUS CURIAE 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


<-'■ '-£• Co Lrt of Appeals 


No. 11,260 


f j'' tt.d 

‘‘ijlumOia Circuit. 

■T:![„ Lpp 7 iqc:^ 

* Ll«/ • • ‘ ' * * 




AIR TRANSPORT ASSOCIATES, INC., ’ clerk ' 

Petitionary 


CIVIL AERONAUTICS BOARD, 


Respondent 


ON PETITION TO REVIEW ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


John C. Williamson, 

1025 Connecticut Avenue , 

Washington 6, D. C., 
Counsel for Veterans of Foreign 
Wars of the United States. 












Statement of Questions Presented 

This Brief, on behalf of the Veterans of Foreign Wars of 
the United States, amicus curiae, deals with two questions: 

(1) In cases involving the revocation of a “Letter of 
Registration” should the Civil Aeronautics Board consider 
the extent to which, a carrier served the public interest in 
the operations complained against? 

(2) May the Civil Aeronautics Board revoke a “Letter 
of Registration” of an irregular carrier simultaneous with 
the Board’s launching an investigation to determine the 
extent of its authority in restricting the operations of ir¬ 
regular carriers including the revocation of Letters of 
Registration? 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,260 


AIR TRANSPORT ASSOCIATES, INC., 

Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, 

Respondent 


BRIEF FOR VETERANS OF FOREIGN WARS OF THE 
UNITED STATES AS AMICUS CURIAE 


Explanation 

The Veterans of Foreign Wars of the United States is 
an organization consisting of more than one million of the 
overseas personnel of the Armed Forces of the United 
States; and is an organization chartered by Act of Con¬ 
gress (36 USC 111). At the Fifty-Second Annual Encamp¬ 
ment held in New York, New York, in August, 1951, there 
was unanimously adopted by the delegates to said Encamp¬ 
ment, Resolution No. 6 (J.A. 1055-56) 1 (See Appendix this 
brief) directing this organization to do everything within 
its power to assure the continuation of non-scheduled air- 


1 “J.A.” designates the Joint Appendix. 
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line service to Alaska throughout the duration of the pres¬ 
ent emergency, which service this organization believes to 
be vital to the economy of Alaska and of national impor¬ 
tance to the national defense. The instant petitioner is a 
company organized principally by veterns of World War II 
who entered the irregular air transportation field after sep¬ 
aration from the service, and for approximately three and 
one-half years has been transporting passengers and cargo 
by air between Seattle, Washington, and Anchorage and 
Fairbanks, Alaska. 

In this cause the Civil Aeronautics Board revoked the 
Letter of Registration held by petitioner. Because of the 
present and future importance to many World War II vet¬ 
erans operating irregular carriers of the two issues raised 
in this cause,” this organization submits the following brief 
with respect to those issues. 

Summary of Argument 

The Civil Aeronautics Act of 1938 (Act of June 23, 1938, 
52 Stat. 937, 49 USC 401, et seq.) creates a system of air 
transportation whereby no carrier shall engage in air trans¬ 
portation without first obtaining a certificate of public con¬ 
venience and necessitv. As a matter of administrative 
convenience the Civil Aeronautics Board, in dealing with 
non-scheduled operators, issued Letters of Registration. 
The issuance of such Letters was not the result of the as¬ 
sumption by the Board of any new authority; and therefore 
the criterion of “public convenience and necessity” neces¬ 
sarily governed the issuance of such Letters. 

2 In cases involving the revocation of a ‘‘Letter of Registration’’ should 
the Civil Aeronautics Board consider the extent to which a carrier served 
the public interest in the operations complained against? 

May the Civil Aeronautics Board revoke a “Letter of Registration” of 
an irregular carrier simultaneous with the Board’s launching an investiga¬ 
tion to determine the extent of its authority in restricting the operations 
of irregular carriers including the revocation of Letters of Registration ? 
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In the instant case, although the Board was bound to con¬ 
sider the public interest in the matter of issuing a Letter of 
Registration, to petitioner, it refused to consider evidence 
relating to the public interest, convenience, and necessity, 
and the adverse effect of revoking said Letter of Registra¬ 
tion upon the public. This refusal, this organization re¬ 
spectfully submits, was contrary to law. 

On September 21, 1951, petitioner’s Letter of Registra¬ 
tion was revoked by the Board’s Serial Number E-5723 
(J.A. 27). On the same day the Board issued its Serial 
Number E-5722 (J.A. 51) providing for an investigation 
by the Board to determine the scope of its statutory author¬ 
ity with respect to irregular carrier services. As the con¬ 
clusion of such investigation will determine the policy of 
the Board in such matters as were raised in the proceeding 
of the Board revoking petitioner’s Letter of Registration, 
decision in this case should be postponed until this investi¬ 
gation has been concluded and the Board’s findings thereon 
adopted. 

ARGUMENT 

1. The Board should consider evidence of the public in¬ 
terest and the extent to which petitioner’s operations serve 
the public interest. 

The petitioner operated aircraft pursuant to' a Letter of 
Registration issued by the Civil Aeronautics Board. One 
of the several criteria applied by the Board in issuing such 
Letters was that the public interest, convenience and neces¬ 
sity would be served thereby. 

Petitioner’s Letter is to be revoked because the Board 
contends that petitioner served the public too well, that it 
operated its flights too frequently. Nowhere is it contended 
that petitioner served the public badly. During the pro¬ 
ceedings before the Board, petitioner sought to introduce 
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into evidence the nature of its service to the public, how the 
interests of the public were enhanced by petitioner’s opera¬ 
tions, and what adverse effect would result to the public 
interest if petitioner’s Letters were revoked and the re¬ 
sultant ceasing of flight operation between the continental 
limits of the United States and points in Alaska. Petitioner 
tendered substantial evidence from civic and veterans 
groups, public officials, business interests, and just plain 
ordinary citizens (J.A. 778-959) emphasizing the vital 
importance of petitioner’s operations to the economy oi 
Alaska and the well-being of its citizens. 

The majority opinion of the Board denied the request of 
petitioner to submit substantial evidence with respect to 
the extent to which its flights served the public interest, 
convenience, and necessity, holding: 

“With respect to Respondent’s contention relative 
to the need for its services between Seattle and 
Alaska, such matter goes to the issue of public con¬ 
venience and necessity, for a route application under 
section 401(a) of the Act, and is not germane to the 
issues in an enforcement proceeding such as is before 
us here.” 

In the second opinion, the majority said: 

“we have consistently refused to consider the question 
of public need in enforcement cases, or to convert an 
enforcement proceeding into a proceeding to determine 
whether a different regulation should be adopted to 
meet the needs of a given locality.” 

The reaction of the people of Alaska to the proposed 
revocation of petitioner’s Letter was no organized cam¬ 
paign aimed at public arousal. Xo organized campaign 
could have accomplished the spontaneity and depth of feel¬ 
ing which characterized the pleas of such varied groups in 
Alaska that the proposed revocation of petitioner’s Letter 
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be stayed, and that petitioner be permitted to continue its 
service to the public. 

The Civil Aeronautics Board, serving the public good and 
the public interest, such motive being' the underlying basis 
for the Board’s existence, assumed a rather unusual atti¬ 
tude toward this evidence of the public response to peti¬ 
tioner’s plight. 

In the Order Denying Petition for Reconsideration, 
Serial Number E-5877 (J.A. 32-47) the Board speaks dis¬ 
paragingly of a “campaign” conducted by petitioner and 
its president, speaks in minifying words of the “more than 
200 communications” with reference to the petition for 
reconsideration, and states that it is above condoning “the 
tactics noted above as a method of influencing Board ac¬ 
tion.” (J.A. 45). 

How much more consistent it would be with the Board’s 
dedication to the public good if the evidence of public in¬ 
terest had been accepted and dispassionately weighed, than 
to have rejected summarily even the submittal of the evi¬ 
dence as being of some remote and irrelevant significance. 

This organization submits that the issue here is larger 
than any legal dialectic involved, for it strikes at the very 
heart of the question whether the administrative process 
lends itself readily to democratic procedures. One step 
toward effecting such democratic procedures is taken when 
the persons or interests affected by administrative action 
are provided a participating role, and when the public in¬ 
terest is a motivating factor in all administrative actions. 

It was the duty of the Board to weigh carefully and fairly 
all of the evidence which petitioner submitted on its be¬ 
half, to the end that the Board may arrive at the true facts 
assembled in their proper relation. Facts relating to the 
effect on the public interest of petitioner’s operations as 
well as inferences from those facts were properly urged on 
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the Board and the latter was bound to consider these impar¬ 
tially and decide thereby the action which would best ad¬ 
vance the purposes of the Congress as embodied in the Civil 
Aeronautics Act. 

This is an obvious principle and it is regrettable that the 
Board, in the opinion of this organization, departed from it. 
Because the Board rejected evidence of the public interest, 
its decision gives a distorted, rather than a factual, picture 
of the situation. 

The action of the Board revoking petitioner’s Letter of 
Registration implies that continued operation of peti¬ 
tioner’s flights would not be in the public interest. It is 
difficult to escape such a conclusion when it is noted that 
the public need provided the basis for petitioner’s original 
authority to conduct his business. It is arbitrary now for 
the Board to conclude that the effect on the public interest 
of petitioner’s ceasing operations is only irrelevant and im¬ 
material. “A refusal bv an administrative agencv . . . 
to receive and consider competent and material evidence 
offered by a party to a proceeding before it amounts to a 
denial of due process of law.” Donnelly Garment Co. v. 
National Labor Relations Board, 123 F. 2d 215. 

The Board in its consistent refusal to consider proffered 
evidence with respect to the public need and demand for 
service, assumes a narrow approach to the rules of evidence 
governing administrative hearings which is inconsistent 
with a long line of cases cited in 73 CJS 441 wherein the 
position taken (opposite to that of the Board) is: 

“The rules of evidence are generally relaxed in ad¬ 
ministrative proceedings.” 

This organization submits therefore that the refusal of 
the Board to consider proffered evidence of the public in¬ 
terest violated a fundamental factor that goes to the heart 
of the Civil Aeronautics Act of 1938, as amended, and is 
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sufficient of itself to require a reversal of the Board’s 
decision. 

2. It was improper for the Board to revoke petitioner’s 
letter of registration when it simultaneously launched an 
investigation of the scope of its authority with respect to 
the principles underlying the revocation. 

On September 21, 1951, the Civil Aeronautics Board 
issued its Order Serial Number E-5723 revoking peti¬ 
tioner’s Letter of Registration. 

On the same date, September 21, 1951, the Board issued 
its Order Serial Number E-5722 .providing for an investi¬ 
gation of air services by Large Irregular Carriers and Ir¬ 
regular Transport Carriers (J.A. 51), citing as the purpose 
for such investigation: 

“Although from time to time since the adoption of 
the original ‘non-scheduled’ exemption in 1938 the 
Board has considered the status of irregular transport 
operations in rule making and other proceedings and 
has altered the conditions under which such services 
could be conducted, no formal investigation involving 
hearings with respect to the services performed by the 
Irregular Air Carriers and Irregular Transport Car¬ 
riers has occurred since the issuance of the Board’s 
opinion on May 17, 1946, in Docket No. 1501 (6 CAB 
1049). In the interim, there have been numerous and 
significant changes in conditions affecting air trans¬ 
portation and the place of noncertificated operations in 
the air transportation system. It therefore appears to 
be desirable to institute a general investigation to ob¬ 
tain further and current economic and other informa¬ 
tion concerning noncertificated operations in order that 
the Board may determine its future policy with respect 
to Large Irregular Carriers and Irregular Transport 
Carriers. 

“The Board’s announced purpose of the investiga¬ 
tion provided for in Serial Order Number E-5722 was 
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to assist the Board in determining future policy with 
respect to Large Irregular Carriers. The Board was 
also prompted in the issuance of such order by the 
number of applications on file requesting individual 
exemption orders, and applications from those already 
having individual exemptions but who have requested 
reconsideration or modification of the terms and condi¬ 
tions of such orders, particularly with respect to the 
so-called 3- and 8-trip limitation in such orders.” 

It must be assumed that the Board was not satisfied or at 
least entertained some doubt, that its existing regulations 
properly reflected the mandate of the Congress as set forth 
in the Civil Aeronautics Act, and must have concluded that 
the public interest, as well as the dynamics of air trans¬ 
portation, dictated a re-evalution of its approach to the 
whole field of commercial aviation, including irregular car¬ 
rier services. It is difficult to draw any other conclusion 
after reading the wide scope of the investigation as set 
forth in said Order Serial Number E-5722. (J.A. 51). 

It must be logically inferred, therefore, that the issues 
which have beset petitioner in its fight for economic sur¬ 
vival are under re-evaluation and reconsideration by the 
Board. For example, under paragraph 4 of Order Serial 
Number E-5722, the Board asks itself this question: 

“ (4) Is the Board empowered under the Act, as now 
written, to authorize, by certificate of public conve¬ 
nience and necessity under Section 401 3 of the Act 
or by exemption under Section 416 4 of the Act such 
supplemental services limited as to type of service, type 
of traffic, quality or quantity of service, and for equip¬ 
ment used, or otherwise restricted or defined.” 

Not satisfied with the above question and still entertain¬ 
ing the same doubt that prompted the above paragraph (4) 


3 See appendix to this brief, page 11. 

4 See appendix to this brief, page 11. 
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of Order Number E-5722, the Board then goes on to pro¬ 
pound another question to itself as follows: 

“(6) What conditions, regulations or other require¬ 
ments should be imposed by the Board for the purpose 
of achieving and defining such supplemental services 
including 

“ (a) The extent to which existing applicable regu¬ 
lations, limitations, restrictions, or other require¬ 
ments should be modified or amended, including, for 
example, the modification of the so-called 3- and 8- 
trip limitation, requirements relating to lease of 
aircraft, etc.” 

This organization submits that it was highly improper if 
not altogether capricious, and therefore contrary to law, 
for the Board to revoke petitioner’s Letter of Registration 
while at the same time seeking to resolve its doubts, about 
the very issues involved in petitioner’s ease, through the 
launching of the aforementioned investigation. Appar¬ 
ently the Board was so preoccupied with its conclusion that 
petitioner’s Letter should be revoked, that it was unable to 
accept the view which its Serial Number E-5722 dictated. 

The basic contradictions implicit.in the issuance of the 
aforementio-ned two orders on the same date require, it is 
submitted, a reversal of the Board’s decision. 

Conclusion 

As amicus curiae, the Veterans of Foreign Wars of the 
United States submits, by way of summary, that the issues 
to which this brief is addressed should be answered in the 
affirmative. This is to say: (1) the Board should consider 
the extent to which the operations complained against serve 
the public interest before revoking the carrier’s Letter of 
Registration; (2) It was improper for the Board to revoke 
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the carrier's Letter of Registration when it was proceeding 
with an investigation of the extent of its (the Board's) 
authority with respect to such Letters of Registration and 
the operations of irregular carriers generally. 

Respectfully submitted, 

John C. Williamson, 
Counsel for Amicus Curiae. 
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APPENDIX 

The pertinent provisions of the Civil Aeronautics Act of 
19.‘18, as amended, are as follows: 

“Certificate Required 

“Sec. 401(a) No air carrier shall engage in any air trans¬ 
portation unless there is in force a certificate issued by the 
(Board) authorizing such air carrier to engage in such 
transportation; Provided, That if an air carrier is engaged 
in such transportation on the date of the enactment of this 
Act, such air carrier may continue so to engage between 
the same terminal and intermediate points for one hundred 
and twenty days after said date, and thereafter until such 
time as the (Board) shall pass upon an application for a 
certificate for such transportation if within said one hun¬ 
dred and twenty days such air carrier files such application 
as provided herein.” 

‘ 4 Classification 

“Sec. 416 (a) The (Board) may from time to time estab¬ 
lish such just and reasonable classifications or groups of air 
carriers for the purposes of this title as the nature of the 
services performed by such air carriers shall require; and 
such just and reasonable rules, and regulations, pursuant to 
and consistent with the provisions of this title, to be ob¬ 
served by each such class or group, as the (Board) finds 
necessary in the public interest. 

“Exemptions 

44 (b) (1) The (Board), from time to time and to the ex¬ 
tent necessary, may (except as provided in paragraph (2) 
of this subsection) exempt from the requirements of this 
title or any provision thereof, or any rule, regulation, term, 
condition, or limitation prescribed thereunder, any air car¬ 
rier or class of air carriers, if it finds that the enforcement 
of this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 



12 


operations of such air carrier or class of air carriers and 
is not in the public interest.” 

Section 292.1 of the Economic Regulations 
Irregular Air Carriers 

(a) Applicability .—This section shall not apply to any 
air carrier authorized by a certificate of public convenience 
and necessity to engage in air transportation, to Alaskan 
Air Carriers, to operations within Alaska, or to any non- 
certificated air carrier engaged in air transportation pur¬ 
suant to special or individual exemption by the Board or 
pursuant to exemption created by any other section of the 
Economic Regulations. 

(b) Classification .—There is hereby established a classi¬ 
fication of noil-certificated air carriers to be designated as 
“Irregular Air Carriers.” An Irregular Air Carrier shall 
be defined to mean any air carrier (1) which does not hold 
a certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, 
(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air 
transportation of property only, and (3) which does not 
hold out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
points, or within a designated point, regularly or with a 
reasonable degree of regularity upon which aircraft it ac¬ 
cepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. Xo air carrier shall be deemed to be 
an Irregular Air Carrier unless the air transportation serv¬ 
ices offered and performed by it are of such infrequency as 
to preclude an implication of a uniform pattern or normal 
consistency of operation between, or within, such designated 
points. Within the meaning of this definition a “point” 
shall mean any airport or place where aircraft may be 
landed or taken-off, including the area with (in) a 25-mile 
radius of such airport or place. 
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(c) Exemptions. 

(1) General .—Except as otherwise provided in this sec¬ 
tion, Irregular Air Carriers shall be exempt from all pro¬ 
visions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, other than the following: 

(i) Subsection 401 (1) (Compliance with Labor Legis¬ 
lation) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404 (a) (Carrier’s Duty to Provide 
Service, etc.), only in so far as said subsection re¬ 
quires air carriers to provide safe service, equip¬ 
ment, and facilities in connection with air trans¬ 
portation ; 

Exhibit 1 
Resolution No. 6 

Supporting Xon-Scheduled Airlines in Alaska 

Whereas, the fifth Annual Encampment in Juneau, 
Alaska, went on record in support of non-scheduled airlines 
in Alaska; and 

Whereas, this same motion was passed and unanimously 
supported in Resolution No. 2 at the National Encampment 
in Chicago, Illinois; and 

Whereas, conditions are the same as a year ago, and this 
same type of operation is of national importance to this 
veterans organization for the reason that they are veteran 
owned organizations with 100 per cent veteran pilots; and 

Whereas, a national emergencv exists in that this non- 
scheduled operation which is equipped with planes, equip¬ 
ment and trained personnel who could be immediately con¬ 
verted to a full-time military organization; and 

Whereas, their ability to maintain a constant flow of the 
necessities of life into Alaska at a time when every other 
motor transportation is jammed with civilian and military 
goods; now, therefore 

Be It Resolved, by the 52nd Annual Encampment of the 
Veterans of Foreign Wars of the United States, that we do 
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everything in our power to assure that this vital service is 
continued throughout the duration of this emergency. 

Submitted by Department of Alaska 

To Committee on National Security, National & Foreign 
Affairs 

Approved by National Encampment August 31, 1951 

( 1094 ) 




